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RECORDING OF EVIDENCE. 
 

 

  The primary questions are cropup in the mind of audience 

would be what evidence mean and who has to record such evidence 

and what is the purpose of recording of evidence.  

 The term evidence has been defined in Qanun-e-Shahadat it 

includes: 

1. All statements which the court permits or requires to be made 

before it by witnesses, in relation to matters of fact under 

inquiry; such statements are called oral evidence; and 

2. All documents produced for the inspection of the Court; such 

documents are called documentary evidence; 

3. The term “facts” includes any thing state of things or relation 

of things capable of being perceived by the senses: and 

4. Any mental condition of which any person is conscious the 

term evidence signifies in its original sense, that it makes 

approx. the truth of the matter in question. It, no doubt, applies 

to proof by a judicial tribunal, it is not necessarily confine that 

its called principal fact; the fact which tends to establish it, the 

evidentiary fact. 
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According to Stephen “evidence” is that part of law of procedure, 

which, with a view to ascertain individual rights and liabilities in 

particular cases, decides: 

1. What facts may, and what may not be proved in such cases; 

2. What sort of evidence must be given of a fact which may be 

proved; 

3. By whom and in what manner the evidence must be produced 

by which any fact is to be proved. 

  The word evidence is used in three senses:  

(1) Words uttered, and things exhibited in court, 

(2) Facts proved by those words or things, which are regarded as 

ground word of inference as to other facts not so proved and  

(3) Relevancy of a particular fact to matter under inquiry. 

The fact can be classified into ‘physical’ and ‘psychological’ facts.  

Those which can be perceived by the five human senses are physical 

and external facts. While those which exist only in the mind are 

“psychological” or internal facts. Such as motive, intention, 

knowledge, good faith or opinion.  The former can be proved by 
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direct as well as indirect proof i.e, by circumstantial evidence also i.e 

by proof of facts from which a reasonable inference as to the 

intention may be drawn. While the latter cannot be proved by direct 

evidence except by the confession of the person.  

The administration of a right or a liability is the subject matter 

of a judicial inquiry and Qanun-e-Shahadat may be defined as a 

system of rules for ascertaining controverted questions of fact in 

judicial inquiries. A court Martial including court Martial under the 

Pakistan Army Act, Pakistan Navy Act, and Pakistan Air Force Act:- 

and (3) A tribunal or other authority exercising judicial or quasi 

judicial powers or jurisdiction. Before a tribunal can pronounce as to 

the existence of a right or liability, it must ascertain the facts which, 

according to the rule of substantive law applicable to the case, are 

the necessary constituents of that right or liability. This duty of 

ascertaining the facts which are the essential elements of a right or 

liability is the primary, and perhaps the most difficult function of a 

court. The inquiry into these facts is regulated by a first task of a 

Judge being to ascertain facts, the rules by which the inquiry before 

him is regulated should not, in their fundamentals, differ from those 

by which any other seeker after truth regulates his inquiries. While 
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recording of the evidence the duty of the person/judge is to prevent 

indiscipline in admission of evidence by enacting a correct and 

uniform rule of practice. If irrelevant facts are admitted, they are 

likely to disguise truth than discover it. The main function of the 

judge in recording the evidence should be:- 

1. Evidence must be pinned down to matter in issue. 

2. Best evidence must be tendered. 

3. Hearsay evidence must be kept out. 

Part III of Qanun-e-Shahadat contains the subject of 

Production of evidence. This part to some extend indicate the 

scope and function of the various rules which are lumped 

together in the part. The general questions considered in this 

part may be stated as follows:- 

1. Whose duty is it to prove a particular fact? (Burden of 

proof)/ 

2. When may a party be precluded from proving a 

particular fact? (Estoppel). 

3. What are the rules relating to the examination of 

witness? A subject which may be further sub-divided into the 

following questions:- 
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 i) How are witnesses to be examined? 

ii) How may the credit of witnesses be impeached or 

confirmed? 

iii) What is the effect of improper admission or 

rejection of evidence? 

 The order in which witnesses should be produced is regulated by 

the rules of Civil and Criminal Procedure Codes, and, in the absence 

of such rules, is in the discretion of the court. (Article 130).  

 It is a fundamental rule that unless there is some assertion as to 

the existence of a fact, its existence must be proved to the satisfaction 

of the court. Therefore, the party who wishes the court to believe in 

the existence of a fact, must prove it. To this rule, there are, 

however, two exceptions.  

1. A fact which is admitted by the other party need not be proved 

(Article 113). 

2. Facts of which the court shall take judicial notice need not be 

proved (Article 111). 

 The Qanun-e-Shahadat Order gives a long list of facts of 

which courts shall take judicial notice; (Article 112) but it has been 

held that the list is not exhaustive and that there are several other facts 
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of which the courts may take judicial notice. These facts possess one 

common characteristic, — namely, there are of such public notoriety 

that their formal proof is unnecessary. Included in the list of such 

facts are laws, Articles of War, the rule of the road on land or at sea. 

The course of proceedings of legislatures; seals of certain 

functionaries; names, titles, functions and signatures of Gazetted 

Officers; names of the members and officers of the court including 

legal practitioners; the divisions of time; the geographical divisions 

of the world; public festivals and holidays the territories under the 

dominion of Pakistan, the flags of foreign States, and the 

commencement and termination of hostilities between the Pakistan 

and any other State or body of persons. (Article 112). 

Facts which are neither admitted nor are subject of judicial 

notice must be proved. The subject of proof maybe divided into (1) 

proof of facts other than contents of documents, and (2) proof of 

documents including (i) proof of execution of documents, and (ii) 

proof of existence, condition and contents of documents. 

Burden of Proof.—The first question, when a fact has to be given 

in evidence, that arises is "whose duty is it to prove that fact?" 

This question is the subject matter of rules which are known by 
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the name of rules relating to Burden of Proof. The order first 

formulates certain general rules on this subject and then 

considers the question of burden of proof in particular cases. The 

general rules relating to burden of proof are: 

1)    Whoever desires the court to give judgment as to any 

right or liability 

dependent on the existence of facts which he asserts, 

must prove that fact. (Article 117). 

2) The burden of proof as to any particular fact lies on 

that person who 

wishes the court to believe in its existence. (Article 119). 

3) The burden of proof lies on that person who would fail if 

no evidence at 

all were given on either side. (Article 118). 

4) The burden of proof of any fact necessary to be proved in 

order to enable 

any person to give evidence of any other fact is on 

the person who 

wishes to give such evidence. (Article 120). 

5) The burden of proving facts which bring the case of an 
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accused person within an exception or a proviso is on the 

accused. (Article 121).  

6) When any fact is especially within the knowledge of a 

person, the burden of proving that fact is upon him. 

(Article 122). 

These rules overlap each other. Therefore more than one of these 

rules may be applicable to the circumstances of a particular case, and 

the same result may be arrived at by applying one rather than 

another of these rules. The specific cases of burden of proof dealt 

with by the order are the following:- 

1) If a man is shown to be alive within 30 years, the burden of 

proving that he is dead is on the person who asserts it (Article 

123); but if it is shown that the person in question has not been 

heard of for seven years by those who would have naturally 

heard of him, the burden of proving that he is still alive is on 

the person who affirms it. (Article 124). 

2) Where any persons are shown to have been acting as 

partners, landlord and tenant or principal and agent, the 

burden of proving that they have discontinued that 

relationship is on the, person who asserts this fact. (Article 
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125). 

3) Where a person is shown to be in possession, the burden of 

proving that he is not the owner is on the person alleging this 

fact. (Article 126). 

4) Where one of the parties to a transaction stands to the other in 

a position of active confidence, the burden of proving good 

faith of the transaction is on the party standing to the other in 

that position. (Article 127). 

The order in which witnesses should be produced is regulated by the 

rules of Civil and Criminal Procedure Codes, and, in the absence of 

such rules, is in the discretion of the court. (Article 130). The court . 

may ask a party how the fact of which he proposes to give 

evidence will, if proved, be relevant. If the relevancy or admissibility 

of some evidence depends upon proof of another fact, the latter fact 

must ordinarily be proved first. In appropriate cases, however, the 

party may give undertaking that the fact on which the relevancy 

admissibility of the proposed evidence depends will be later. 

(Article 131). A witness is first examined by the party calling 

such witness, then by the opponent, and then again by the party 

calling him. The first examination of a witness by the party calling 
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him is called "examination-in-chief'; examination by the opponent 

is called "cross-examination", and the second examination of the 

witness by the party calling him is called "re-examination". The 

examination-in-chief and cross-examination must both relate to 

relevant facts, though the latter not be confined to matters elicited 

in the former. Re-examination must be confined to the examination of 

matters referred to in cross-examination, though, with the permission 

of the court, it may extend to new matters, in which case the other 

party has the right of cross-examination in regard to such new 

matters. (Articles 132 & 133). Every witness is liable to be cross-

examined, but there is no right of cross-examination if a person is not 

sworn and is merely asked to produce a document. (Article 134). A 

party may, with the permission of the court, put such questions to a 

witness of his own as may be put in cross-examination. (Article 

156). Leading questions, i.e., questions which suggest the answer, 

(Article 136), though permissible in cross-examination, (Article 138), 

can not be asked in examination-in-chief or re-examination if the 

other party objects. The court may, however, permit such questions, 

and shall permit them if they relate to introductory matters or to 

matters which are undisputed or sufficiently proved, (Article 139). 
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A witness may be questioned in cross-examination as to previous 

statements about relevant facts (Articles 140 & 149) and if the 

statement is in writing, the writing need not be shown to him, or 

proved before questioning him; but if it is intended to contradict 

him, his intention must be drawn to the writing by which it is 

intended to contradict him. (Article 140). 

A witness may also be asked, in cross-examination, questions 

which tend:- 

i)  To test his veracity; 

ii) To discover who he is and what is his position in life; 

or  

iii) To shake his credit by injuring his character, (Article 

141).  

If any such question relates to a relevant matter, the witness is 

bound to answer it, though, as already pointed out, the witness may 

ask to be excused to answer the answer tend to criminate him or to 

expose him to a penalty or forfeiture, in which case the answer, if 

compelled, would not subject the witness to any arrest or prosecution, 

or be proved against him in any criminal prosecution, except that for 

perjury. (Articles 15 & 142). But if the question does not relate to a 
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relevant fact, and is asked merely to shake the credit of the witness 

by injuring his character, the court has a discretion in allowing or 

disallowing the question. The court will exercise its discretion in 

favour of the question, if the truth of the imputation conveyed by it 

would seriously affect the opinion of the court as to the credibility of 

the witness; and against the question, if the truth of the imputation 

would not affect or would affect only in a slight degree, the opinion 

of the court as to the credibility of the witness or if there is great 

disproportion between the importance of the imputation and the 

importance of the witness's evidence, (Article 143). Counsel should 

not ask questions tending to impeach the character of a witness, 

unless he has reasonable grounds to believe that the imputation is 

well-founded; (Article 144) if he disregards the rule, he is guilty of 

misconduct and his case may be reported to High Court or the Bar 

Council for disciplinary action (Article 145). 

Indecent or scandalous inquires are forbidden, unless they relate 

to facts in issue or to matters necessary to be known in order to 

determine whether or not the facts in issue existed; (Article 146) and 

so are questions intended to insult or annoy, or needlessly offensive 

in form (Article 148). 
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If a question is asked merely to shake the credit of the witness 

by injuring his character, the answer to it is conclusive, in the 

sense that no evidence to contradict it can be given. There are, 

however, two exceptions to this rule:- 

i) If the witness denies a previous conviction, he may be 

contradicted by proving the conviction. 

ii) If the question is asked to impeach the impartiality of the 

witness, and he denies the facts suggested, his answers 

may be contradicted. 

Of course, a witness giving false answers to questions asked 

with a view to shake his credit by injuring his character, may be 

prosecuted for perjury. (Article 149).  

c)        Impeachment and Corroboration.— 

a) The credit of a witness may be impeached in the 

following manner:- 

i) By the testimony of persons who swear that they 

know the witness to be unworthy. A person 

declaring a witness to be unworthy of credit may 

not give reasons in his examination-in-chief, but he 

may be questioned as to such reasons in cross-
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examination and the answers thus given are not 

liable to be contradicted, though if false, they 

may form a proper foundation for his prosecution 

for perjury,  

ii) Proof of bribery, or offer of bribery or other 

corrupt inducement. 

iii) Proof of former statements inconsistent with that 

part of his evidence which is liable to be 

contradicted,  

iv) In a case of .rape, by proof of general immoral 

character of the prosecutrix. (Article 151).  

Note: This article is against the provision of offence 

of Zina (Enforcement of Hadd) Ordinance. 

b) A witness may be corroborated by:- 

i) Questioning him as to any other fact which he 

observed at or near the time or place at which the 

relevant fact to which he has testified, occurred;  

ii) Proof  of any previous statement relating to the fact 

made by him at or about the time when the fact 
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took place, or before any authority competent to 

investigate the fact. (Article 153). 

The credit of a person whose statement is admitted under Article 

46 or 47, may be impeached or confirmed in the same manner 

as the credit of a witness actually examined. (Article 154). 

d) Refreshing Memory.—A witness may refresh his 

memory by referring to any document made or read by 

him at the time of the transaction, or so soon afterwards 

that the transaction was at that time fresh in his memory. 

(Article 155). If the witness is sure that the facts were 

correctly recorded in any such document as has just been 

mentioned, he may testify to those facts from the document 

though he has no specific recollection of the facts. 

(Article 156). When a witness may refer to a document for 

refreshing his memory, he may, if there is sufficient reason 

for the non-production of the original, refer to a copy of it 

with the permission of the court. The document by 

which a witness refreshes his memory must be produced 

and shown to the adverse party, who may cross-examine 

the witness with reference to it. (Article 157). 
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A witness who is summoned to produce a document, must 

bring the document to court. The court has the power to inspect 

such document, unless it be a document referring to affairs of 

State, and to take evidence to determine any objection to its 

production or admissibility. (Article 158). If a-party gives notice 

to the other party to produce a document and the document is 

produced, and inspected by the party calling for its production, he is 

bound to give it in evidence if the party producing so likes. (Article 

159). On the other hand if a party does not produce a document 

which he is required by the other side to produce, he shall not be 

permitted subsequently to give the document in evidence. (Article 

160). The Judge, may ask of any witness any questions, relevant or 

irrelevant, and the court may order the production of any document. 

The parties are not entitled to object to any such question or order, 

not to cross-examine the witness upon an answer made to any such 

questions. But neither the answers to such questions nor such 

documents can be made the basis of decision unless they are 

relevant. Further, the judge can not compel a witness to answer any 

question or to produce any document, which the witness would be 

entitled to refuse to answer or produce if the question were asked, 
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or the document called for, by the adverse party. The judge is also 

not entitled to ask any question which it would be improper for any 

other person to ask, nor to dispense with primary evidence where it 

can not, under the provisions of the order be dispensed with. 

(Article 161). 

e) Effect of improper admission or rejection of evidence.—

The improper admission or rejection of evidence is not a ground 

for reversal of the decision, unless the remaining evidence, after 

excluding the improperly admitted evidence is insufficient to sustain 

the decision, or the improperly rejected evidence, if admitted, would 

have varied the decision (Article 162). 


