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Muhammad Ramzan V Rahib (PLD 2010 SC 585) needs revisit 

 

 

An undeniable hard fact should not be forgotten that every observation, 

direction reduced into black and white by the Supreme Court is a command of 

law. Constitutionally such verdict is bound to be followed by all the courts in the 

country. The Court should avoid such direction which is contrary to the law. The 

superior courts have power and jurisdiction to interpret the law, but they have no 

legislative power, that is the domain of the legislatures. 

I have had the privilege of browsing the titled case, in my humble view the 

learned members of the bench were not properly assisted and the statutory 

provisions were not brought to their notice, in consequence thereof certain 

directions contrary to the law have been given, and incorrect statement of law 

has been recorded in the following circumstances:- 

 while declining leave to appeal for cancellation of bail granted by High 

Court to respondent Rahib, learned members of the bench took the cognizance of 

causes of delay in trial of criminal cases before the Courts of session and certain 

directions have been issued to counter the delay in trial, including the directions 

in paragraph 24 of the report that “……..the Magistrate should provide [all] the 

copies of required documents to the accused” 

Such direction to the magistrate to supply the copies of required 

documents to the accused person at the time of sending the case to Court of 

session is not inconsonance with the statutory provision as contained in section 

265C of Chapter XXII A (Trial before High Courts And Courts of Session) of Code of 

Criminal Procedure 1898.  The provisions of Section 265 C read as follows:- 

“Supply of statements and documents to the accused. (1) In all cases instituted 

upon police report, copies of the following documents shall be supplied free of 

cost to the accused not later than seven days before the commencement of 

the trial, namely:- 
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(a) the first information report; 

(b) the police report; 

(c) the statements of all witnesses recorded under section 161 and 164; 

and 

(d) the inspection note recorded by an investigation officer on his first visit 

to the place of occurrence and the note recorded by him on recoveries 

made, if any; 

Provided that, if any part of a statement recorded under section 161 or 164 

is such that its disclosure to the accused would be inexpedient in the public 

interest, such part of the statement shall be excluded from the copy of the 

statement furnished to the accused”. 

(2) In all cases instituted upon a complaint in writing; 

(i) …………………. 

Sub-Section 1 of 265 C provides for furnishing all relevant documents or 

extracts from them, to the accused, in cases where proceeding has been 

instituted on a police report, so that the accused is able to know the charge 

brought against him and the materials by which the charge is going to be 

substantiated by the prosecution. It may be noted that a statutory duty has 

been cast on the Judge to furnish all the material to the accused under the 

above provisions of law, at least 7 days before the commencement of the 

trial. Non supply of materials to the accused by the trial court, which are 

relied upon by the prosecution could be a ground that can be successfully 

used for setting aside a conviction. 

As a law student, I was taught, during the practice of law, I pleaded, 

and on the bench, I applied/enforced the concept of lawwhichis well 

settled, that the neglect of the plain requirements of a statutory 

enactment, which prescribes how something is to be done, will invalidate 

the things done in some other manner. If references are required, the cases 

of (1) Atta Muhammad v Settlement commissioner (P.L.D. 1971 SC 617) and 

(2) Tehsil Nazim v Abbas Ali (2010 SCMR 1437) may be referred. 

Second direction in said paragraph of the judgment is “….to obtain 

information from the accused as to whether he would engage an advocate 

himself otherwise an advocate be provided to him on State expenses,” 
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 It may not be out of context to refer the paragraph 6, of Chapter VII 

of Sindh Courts Criminal Circulars in this regard, It is as follows:- 

“in all cases in a Court of session in which any person is liable to be 

sentenced to death, the accused, shall be informed by the committing 

Magistrate at the time of committal, or if the case has already been 

committed, the Sessions Courtthat, unless he intends to make his own 

arrangements for legal assistance, the Sessions Court will engage a legal 

practitioner at Government expense to appear before it on his behalf. If it is 

ascertained that he does not intend to engage a legal representative at his 

own expense, a qualified legal practitioner shall be engaged by Sessions 

Court concerned to undertake the defence and his remuneration, as well as 

the copying expense incurred by him, shall be paid by Government.”  

It may be stated that the Committal proceedings having been abolished by 

the Law Reforms Ordinance 1972, the provisions of paragraph 6 to the 

extent of Magistrate’s duty “to obtain information from the accused as to 

whether he would engage an advocate himself, otherwise an advocate[will] 

be provided to him on Government expenses,” become redundant that was 

even not mandatory. 

 However it is the duty of Sessions Judge to enquire and to engage a 

counsel on government expenses in all cases in which an accused person 

liable to sentence of death, and is unable to engage a counsel on his own 

expenses to defend himself. 

 It may not be out of place to mention here that Indian legislatures, in 

the year 1973, haveenacted the Code of Criminal Procedure. Section 209 

thereof pertains to Commitment of case to the Courts of Session when 

offence is triable exclusively by it. Section 209 is as follows:- 

“When in a case instituted on a police report or otherwise, the 

accused appears or is brought before the Magistrate and it appears to the 

Magistrate that the offence is triable exclusively by the Court of Session, he 

shall— 

(a) Commit, after complying with the provisions  of Section 207 or Section 

208, as the case may be, the case to the Court of Session, and subject to 
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the provisions of this code relating to bail, remand the accused to the 

custody until such commitment has been made; 

(b) Subject to the provisions of this code relating to bail, remand the 

accused to custody during, and until the conclusion of trial; 

(c) Send to that Court the record of the case and the documents and 

articles, if any, which are to be produced in evidence; 

(d) Notify the Public Prosecutor of the commitment of the case to the  

Court of Session.” 

Section 207 of the Indian code enjoins a duty on the Magistrate to 

supply to the accused of copies of police report and other documents. In any 

case where the proceeding has been instituted on a police report, the 

Magistrate shall without delay furnish to the accused, free of cost, a copy of 

each of the following:- 

(i) the police report; 

(ii) the first information report recorded under Section 154; 

(iii) the statements recorded under sub-section (3) of Section 161 of all 

the persons whom the prosecution proposes to examine as its 

witness, excluding therefrom any part in regard to which a request 

for such exclusion has been made by the police officer under sub-

section (6) of Section 173; 

(iv) the confessions and statements, if any, recorded under Section 164; 

(v) any other document or relevant extract thereof forwarded to the 

Magistrate with the police report under sub-section (5) of Section 

173; 

When Section 207 and 209, referred to above, [of the Code of 

Criminal Procedure 1973 (Act II of 1974)] read together the provisions 

thereof cast a duty on Magistrate in a case instituted on a police report and 

it appears to the Magistrate that the offence is triable exclusively by the 

Court of Session, he shall commit the case to Sessions Court, after 

complying the provision of 207 i.e. supply of required documents. 
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Under the code of Criminal Procedure (Act No V of 1898) in terms of 

Section 265 C it is the statutory duty of sessions Judge to supply the copies 

of relevant documents to the accused that duty can’t be assigned to 

magistrate by interpretation of said provision, except by the legislation as 

has been done in India. 

 

The incorrect statement of law, recorded in paragraph 22 of the 

judgment, is as follows:- 

 

“It is not out of place to mention here that originally such power was 

not given to the Magistrate, when committal proceedings were conducted. 

However, this power was given to the magistrate after abolishment of 

committal proceedings by the Ordinance” 

 

It would pertinent to reproduce the provisions of Section 512 pre-

amendment and post amendment. The relevant portions of original Section 

512 was as follows:- 

“512.Record of evidence in absence of accused (1) If it is proved that 

an accused person has absconded, and that there is no immediate prospect 

of arresting him, the Court or commit for trial such person for the offence 

complained of by, in his absence, examine the witnesses (if any) produced 

on behalf of prosecution, and  record their depositions”. 

 

The present Section 512, after the Law reforms Ordinance of 1972, 

reads as follows:- 

“512.Record of evidence in absence of accused (1) If it is proved that 

an accused person has absconded, and that there is no immediate prospect 

of arresting him, the Court competent to try or [send for trial to the Court 

of Sessions or High Court] such person for the offence complained of may, 

in his absence, examine the witnesses (if any) produced on behalf of 

prosecution, and record their depositions”. 
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If the provisions Section 512 before the amendment and after the 

amendment are put in juxtaposition, more particularly the under lined 

portion, it would be clear that that Committal Magistrate had such power, 

before the amendment and the same power remained with the Magistrate 

sending the case to the Sessions Court or High Court for trial under the Law 

reform Ordinance of 1972  

  

In the circumstances narrated above the directions to Magistrate as 

contain in paragraph 24 of the judgment and the statement of law of 

paragraph 22 thereof need revisit, as early as possible, to avoid illegality to 

be perpetuated, and misconception oflaw be clarified, as to perpetuate an 

error is no virtue but to correct it is a compulsion of judicial conseience. 

 

Shabbir Ahmed 

Former Judge Sindh High Court 

Karachi. 

 

 

 


