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OVERVIEW

In this presentation we will discuss the relevant provisions related

to the rights of accused to be examined in Pakistan:

1. Power to examine the accused under Section 342 Cr.P.C, 1898

2. Value of Statement of Accused under Section 342 Cr.P.C, 1898

3. Right to testify under Section 340(2) Cr.P.C, 1898 and the difference

between the rights under Section 340(2) and Section 342 of Cr.P.C.

1898

4. Compatibility of Section 340(2) with Article 13(b) of the Constitution

of Pakistan 1973

5. Value of Plea taken up by the Accused without Oath

6. Trials in Absentia under the ATA



POWER TO EXAMINE THE ACCUSED UNDER 

SECTION 342 CR.P.C 1898

• The object of Section 342, Cr.P.C, is to give him an opportunity to the

accused to explain the circumstances which tend to incriminate him

or likely to influence the mind of the Judge in arriving at a conclusion

adverse to him.

• Providing this opportunity to the accused is important as it follows

the legal maxim audi alteram partem (the right to be heard),

enabling the accused to explain his position and lead any evidence

in defence and make statement on oath in disproof of the charges

against him, if he wishes to do so.



POWER TO EXAMINE THE ACCUSED UNDER 

SECTION 342 CR.P.C 1898

• In a recent Supreme Court case, the court defined the purpose of

Section 342 as being able to enable the accused to know and to

explain and respond to the evidence brought against him by the

prosecution. (Ali Ahmad vs. State, PLD 2020 SC 201)

• In another case, a dying declaration was discarded as well, because

it was not put to the accused in the same voice, therefore, he did not

have a right to defend himself. (Abdul Ghafoor vs. State, 2020 MLD

1202 KHC)



VALUE OF STATEMENT OF ACCUSED UNDER 

SECTION 342 CR.P.C. 1898

• The statement of the accused under Section 342 Cr.P.C. 1898 is not

on oath, but it can still be taken into consideration by the Court.

• However, if the prosecution can establish the exculpatory part of an

accused’s statement to be false, it may be excluded from

consideration.

• Such statement must be accepted or rejected as a whole.



VALUE OF STATEMENT OF ACCUSED UNDER 

SECTION 342 CR.P.C. 1898

• In Sultan Khan vs. Sher Khan etc. (PLD 1991 SC 520). the court

ruled that the statement of an accused under Section 342 Cr.P.C.

1898 has to be taken into consideration in its entirety and not merely

the inculpatory (evidence not favourable to the defendant) part of it

while excluding the exculpatory (evidence favourable to the

defendant) part.



ACCUSED’S RIGHT TO TESTIFY UNDER SECTION 

340(2) CR.P.C. 1898

• Until 1972, in Pakistan an accused did not have the right to testify as a 
witness for himself.

• Section 340(2) of the Cr.P.C. 1898 was amended by the Law Reforms
Ordinance 1972 which introduced the option to an accused person to
give evidence on oath in disproof of the charges against him.

• In Babar Masih vs State (2020 YLR 1557 KHC), the confessional
statement was discarded as neither true nor was voluntary. The Court
held that this type of confession could not be used for awarding
conviction especially in a capital case without the strongest of
corroboration which was lacking. Since this statement is made on oath,
the accused will be subject to cross-examination by the prosecutor.



DIFFERENCE BETWEEN THE RIGHTS UNDER 

SECTION 340(2) AND SECTION 342 OF CR.P.C. 1898

Section 342 Section 340(2)

Section 342 is directed at the 

court

Section 340(2) is directed to 

the accused

The statement recorded is 

compulsory

The statement recorded is 

optional

Examination of accused must

take place after the prosecution

evidence has concluded and

before the accused is asked to

enter upon his defence

During examination the Court 

may ask the accused whether 

he wishes to give any evidence 

under Section 340(2)

The statement under Section 

342 is recorded without oath

The statement shall be recorded 

on oath.



Section 342 Section 340(2)

The purpose of the

statement under Section

342 is to seek an

explanation from the

accused about important

and material pieces of

the prosecution evidence

put against the accused

The statement of the

accused under Section

340(2) gives him an

opportunity to present

his own evidence to

disprove the case set up

by the prosecution.



COMPATIBILITY OF SECTION 340(2) WITH ARTICLE 

13(B) OF THE CONSTITUTION OF PAKISTAN, 1973

Article 13(b) of the Constitution of Pakistan 1973 protects a
person from self-incrimination:

13. Protection against double punishment and self-
incrimination.

No person—

(a) shall be prosecuted or punished for the same offence more
than once; or

(b) shall, when accused of an offence, be compelled to be a
witness against himself.



COMPATIBILITY OF SECTION 340(2) WITH ARTICLE 

13(B) OF THE CONSTITUTION OF PAKISTAN 1973

• The most obvious effect of clause (b) of Article 13 is that

the defendant in a criminal trial cannot be required to

take the witness stand.

• The provision of Section 340(2) Cr.P.C, 1898 is in the

nature of an advantage which provides an opportunity to

the accused person to disprove the allegations against

him.

• The option lies with the accused to depose on oath as

witness or not.



• The accused cannot be compelled to be a witness against

himself under Section 340(2) Cr.P.C. 1898 and therefore, to

that extent the provision is in harmony with Article 13(b) of

the Constitution.

COMPATIBILITY OF SECTION 340(2) WITH ARTICLE

13(B) OF THE CONSTITUTION OF PAKISTAN 1973



VALUE OF PLEA TAKEN UP BY THE ACCUSED 

WITHOUT OATH

• In Abdul Haq vs State (2015 SCMR 1326), the accused, in
his statement under Section 340(2), Cr.P.C. 1898 stated that
he was ready to state on the Holy Quran that he was innocent,
but it was held that there was no legal sanctity behind such a
statement by the accused. Overwhelming evidence was
available against the accused, which clearly proved that he
had taken the lives of innocent citizens and he had only made
such a statement to save his skin.

• The court ruled that the plea raised by the defence, under
Section 342 Cr.P.C. 1898 (which was without oath) or through
suggestions put to the PWs during cross-examination, was not
maintainable at all.



TRIALS IN ABSENTIA UNDER ATA ,1997

• Section 353 of Cr.P.C. 1898 states that evidence must
be recorded in front of the accused.

• Not only is the cross-examination to take place in the
presence of the accused, but as per this section, the
examination in chief is also to be carried out in the
presence of the accused, otherwise the parties risk
vitiating the trial.

• However, the Anti-terrorism Act, 1997, under Section
19(10) allows the Anti-Terrorism Courts to conduct trials
in the absence of the accused.



TRIALS IN ABSENTIA UNDER ATA ,1997

Section 19(10) ATA, 1997:



TRIALS IN ABSENTIA UNDER ATA ,1997

• Under Section 21-L of ATA, 1997, an accused can be

convicted if he absconds or avoids arrest or evades

appearance before any “inquiry, investigation or court

proceedings or conceals himself, and obstructs the

course of justice.

• However, before punishing the Court must satisfy itself

under Section 19(10) of Anti-terrorism Act, 1997, that such

absence was deliberate.



TRIALS IN ABSENTIA UNDER ATA ,1997

• In Muhammad Shoaib vs. the State (2013 MLD 1469
SINDH), the accused who had been tried and convicted
under ATA, 1997, in absentia claimed that they were
never served with any Court notices therefore, their
absence was not deliberate. The Sindh High Court
observed that the impugned judgment failed to suggest
that the appellants had indeed deliberately “avoided the
process of the Court or remained wilfully absent from the
Court.”

• The Court set aside their convictions and remanded the
case back to the trial ATC to be decided afresh in
accordance with the law.



TRIALS IN ABSENTIA UNDER ATA ,1997

• In Haji Muhammad vs The State (PLD 2003 SC 262), the trial
Court was initially satisfied that the absence of the accused was
deliberate. But subsequently the accused produced
documentary evidence to prove that he was not in the country
during the time when proclamation of the case was published in
the newspapers.

• Therefore, the appellate court was satisfied that the absconding 
of the accused was not deliberate. His plea was accepted, and 
his conviction was set aside. 

• It can be gleaned from the case law that if the proper procedure
for holding trials in absentia is not followed then they stand the
risk of being held illegal and violative of the Constitution. (See
also Arbab Khan vs. the State, 2010 SCMR 755)
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