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PREFACE.

The eases have been selected for '"caw study", 

keeping in view  the jurisdictional requirements o f 

ihe trainee Magistrates on substantive, as well as 

procedural laws. Secondly e<*ses have been 

selected not only from Pakistani jurisdiction but 

also from English  and Indian jurisdiction as well 

for the reasons that the principles o f  law are 

almost common. Thirdly, the topic selected from 

Penal Code  is from statutory defences, covering 

(a) m istake o f  fads (b) Infancy (7-W j bicapax) (cj 

T riv ia lity (Derrrims non curc.il lex} (d) the right o f 

se lf defence o f  property and (e) act o f  necessity. 

The cases idejitified from Qanun-e-Shahadat 

cover (a) w ho may testily (competency) (b) 

Relevancy o f fact i.e. identification o f  known &  

unknown. The subjects selected from criminal 

procedure enmate from the provisions, covering 

(J) search o f  place (2) urgent preventive actions 

i.e. public nuisance.

Justice (R) Shabbir Ahmed* 
Consultant Law Expert.
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rNTHOmX'HON.

'fhc purpose o f criminal law is <o maintain peace in socictv by  way ol' 

preventing crimes. The prevention of crimes is best as.s.uro.1 by delving, 

offenders and people with <i proclivily to commit crunch by way o f  tho threat of 

or imposition o f  punishment, THs is bciriy, done by ihe declaration of some aci'> a<. 

offenccs under the la*’.

There arc mainly Ihree resources o f  criminal law. The staling, the 

common law and judicial decision intei'preiing, and applying Ihe common law and 

siamtcs. Among Ihe three branches of government — the legislature, executive 

and jnJjciary — Ihe legislature anJ judiciary generate criminal law.

We did nol have a fully developed body ot criminal lav.' in the 

snbuoiitincnt prior to Ihe British mlc. What was udminisiyred in earlier time* was 

traditional law bolh under Hindu and Muslim mlc. 11 was only in 1837 dial Ihe 

British initiated ,steps lo t-odify criminal law in Imlia. On (he report o f  the ]<\w 

commission it v'as only in 1860 I hat the tegisJalur? could «>act the penal code and 

later in lfi61 general criminal procedure code. This wus ieplaccd l>y X o f 

1872. A uniform law o f  procedure u;une inlo rbrcc in lfiS2 by act X of 1882, 

supplemented by ihe penal code in 1898 providing rules lor investigation, 

eslnblishnwnt of criminal courts and Ihe trial o f  the ollcnces eit-. liefbu; die origin 

o l'the  legislature Si'jcial order depended on obedience to u m w t U i c m  rules — the 

“(ex-non-xcripi'u" — bus'tsl on easterns. The criminal law hi Ibe sub-continent



descended these unwritten rule, in the course o f  time got incorporated into court 

decision.

It is basic principle o f criminal justicc, that every crime is composed of 

two elements, criminal acl and criminal intent. Neither a act alone nor intent alone 

is sufficient to constitute a crime. As indicated in act (actus reus) and criminal 

intent (mens rea) must concur to establish criminal responsibility. It would be 

futile and dangerous for the state to attempt to punish individuals merely for a 

subjective state o f mind, which is impossible to determine with certainly anyway, 

or for conduct engaged in by mistake.

In order to secure conviction o f  an accused for a crime it is obligatory for 

the prosecution to prove (a) that a certain event or a certain stale o f  affairs, which 

is forbidden by the criminal law, has been caused by his act or conduct and (b) 

that his act or conduct was the result o f  a prescribed state o f  mind. The event, or 

state o f  affairs is usually called the “actus reus” and the state o f  mind the "menu 

rea" o f the crime.

The latin maxim “actus non facit reum nisi mens sit rca". explains the 

principle that one is not criminally liable for his conduct or act unless the 

prescribed state o f mind is present.

The mental element is popularly described as the "mens rea” and the 

other element as the “actus reus”. The "actus reus” amounts to a crime only 

whent it is accompanicd by the appropriate “mens rean.
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The crime exists only when “actus rea” and “mens rea” coincide. The 

“actus reus" without mental dem ent simply can not exist. In fact mental element 

is the part o f  “actus reus" and is the necessary element o f  the offence. However, it 

is possible for the courts to dispense with “mem• rea” in whole or in part in certain 

eases such as when the offender has committed offence under intoxication or 

when he was insane. This is pertinent to mention that a court can not dispense 

with the “actus reus”. Well known definition o f  “actus reus” is “it is result o f 

conduct as the law seeks to prevent”.

The “actus reus" is not merely an act. It may indeed consist in a state of 

affairs, not including an act at all. Much more often, the “actus reus” requires 

proof o f an aet or an omission (conduct). Usually it must be proved that the 

conduct had a particular result.

The actus reus then is made up, generally but not invariably, o f  conduct 

and some times its consequences and also o f  the circumstanccs in which the 

conduct takes place (or which constitute the state o f  affairs) in so far as they are 

relevant. Cireumstanccs, like consequences, arc relevant in so far as they arc 

included in the definition of the crime. The actus reus may be either a positive 

act, or a failure to aet when a duly to act is imposed by law, thus, it may be either 

a commission or sui omission. A person who gives poison to another with intent to 

cause his death commits a crime by an act o f  commission. A person who 

withholds medicine from a dying person, which it is in his power to provide, with 

the intent to cause the death o f that person, commits a criminal act by omission.
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Where the law imposes a duty to act, failure to act may he a crime to ihe same 

extent that acting against the prohibition o f  the law may constitute a crime.

The word "mens red" in the criminal law means the state o f  mind o f  the 

actor, or his intent. The “mens recF is the necessary mental element o f the crime. 

An old legal axiom says. “An act does not make the doer o f  it guilty, unless the 

mind be guilty, that is, unless the intention be criminal”. The intent and the act 

must both concur to constitute a  major crime, thus, both the “actus reus” and 

“mens rea” are neccssary elements of a crime. There are many definitions of 

“mens rea" besides the ones given above. "Mens rea " has been held to mean a 

guilty mind: a guilty or wrongful purpose; a criminal intent. Some definitions 

distinguish between the general and specific state o f mind, or between general and 

specific intent. These principles that cover the material elements in criminal 

responsibility include legality and punishment.

The state can not punish citizens without specific laws forewarning 

citizens that particular conduct will be dealt with by way o f  punishment in a 

particular manner. Legality includes the following (i) nullum crimen sine lege (the 

principle that nothing is a  crime without a specific law defining it as such); (ii) the 

constitutional prohibition against ex-post facto laws (laws passed alter the 

occurrence o f the conduct); and (iii) nulla poena sine lege (the principle that no 

punishment is administered without specific authority in law). The basic idea that 

the law must define the crime in advance has a long history. These principles are 

found incorporated in Article 12 o f Constitution o f  Islamic Republic o f  Pakistan.
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The rules, against Ex-Post Facto Laws,this prohibits -  (i) law's that make a 

crime o f  and punish conduct done before their passage; (ii) laws that aggravate a 

crime after it was committed; (iii) laws that increase the punishment for a specific 

crime after the crime was committed; (iv) laws that alter the rules o f  evidence to 

convict an offender, requiring less than the law required when the offence was 

committed.

The philosophy underlying the principle is directed: (i) to give fair 

warning to citizens and (ii) to prevent arbitrary action by the state. Indeed, this 

principle helps a citizen guard himself against arbitrary state action. However, it 

does not apply to changes in law that are favourable to the accused. This is 

justified on the ground that a society which reforms the law in line with changed 

circumstances should not be allowed to extract punishment for an act which had 

not been declared punishable.

Article 25 o f  the Constitution o f  Islamic Republic o f  Pakistan prohibits the 

state from denying citizens the equal protection o f  the law's. The article does not, 

however, prohibit distinctions, but forbids the making o f distinctions on die basis 

o f  unreasonable criteria. It may be noted that under the penal code, the adulterer is 

made punishable whereas the adulteress goes scot-free for committing adulter}'. In 

recent past, this discrimination has been done away with, under Islamic concept o f 

justice by enacting “Hudood Laws” inter alia offences o f  Zina (enforcement o f 

Hadood) Ordinance, 79.
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There arc two dimensions to punishment. They arc the purposes that 

justify punishment and the proportionality o f the nature and quantum of 

punishment in relation to the nature and seriousness o f the crime. The conduct of 

the victim is also considered sometimes.

Punishment requires scvcnil elements: (i) the infliction of pain or 

unpleasant consequences (ii) prescribed by law and (iii) administered in 

accordancc with procedure (iv) by the state.

Many tlteories have been advanced in justification o f  punishment. They 

include (i) retribution (ii) deterrence (iii) prevention (iv) reformation. On their 

examination minutely it becomcs dear that since prevention covers general 

deterrence, incapacitation and rehabilitation or reformation, in fact there are only 

two basic justifications which underlie all criminal punishment viz. retribution 

and dctcrrcnce.

Retribution is based on the assumption that causing pain to the offender or 

making them face other unpleasant conscqucnccs is right and proper. It in a way 

benefits not only society but also offenders. Man is instinctively inclined to 

retaliate and if  this urge is not satisfied there is the likelihood that the part}' 

affected by the crime may take the law into their own hands spelling doom for 

law and order in society. Society, therefore, feels happy that it retaliates against 

offenders; criminals feel satisfied that they expiate their evil, or could pay their 

debt to society. The disequilibrium that may have been caused by die crime can 

also be rectified as the victims may feel satisfied that the perpetrators have been
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inflicted with pain in retaliation lor what they had done to the victims. It is also 

argued that the retributive theory has the advantage o f limiting the power of 

courts and correctional agencies in inflicting punishments. In other words, since it 

insists on the just deserts being meted out, it has the advantage of making the 

authorities follow the idea o f  proportionality of punishment to the seriousness of 

the crime.

Retribution appeals to many. It assumes the autonomy o f  the will which 

upholds the basic value that individuals have the power to determine their own 

destinies and are not at the mercy o f  uncontrollable forces. It seems to accord with 

human nature. It focuses on culpable behaviour. In fact determinism undermines 

the theory o f  retribution because it forecloses blame; and punishment without 

blame is unjustified. Though it is criticized as being primitive it seems that the 

response of the legal system to crime and criminals does have an element of 

retribution.

The theory of prevention authorizes the infliction of pain in order to 

prevent future crimes. General prevention aims at dissuading members o f the 

general population, who have not those crimcs, from committing them. Special 

prevention or incapacitation prevents convicted criminals from committing further 

crimcs in future.

Rehabilitation or reformation may achieve prevention by way of 

reforming individuals so that they will obey the law. In a way all theories of 

punishment are directed at the aim o f  prevention o f  crimes. Retributive theory
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also envisages prevention by the infliction o f  retaliatory punishments. It may 

make people fearful o f  retaliation and thus dissuade them from crirac. It is also 

believed that other with a proclivity for committing crimes might become fearful 

o f punishment and be dissuaded from crime.

The deterrent theory assumes that man is a retional being who has a free 

will. This assumption is often questioned with the argument that human beings 

and their behaviour is too unpredictable to reduce to a mechanistic formula. It is 

said that certainty and clarity have a greater deterrent effect than severity. But 

often punishments are made severe, on the assumption that they would thus deter 

more.

According to some critics, punishment is personal and individual, not 

general and societal. Iliis is countered with the argument that so long as offenders 

are in fact guilty, punishing them is personal: hence it is ju st to use individual 

punishment for society’s benefit, hi fact this theory, is also associated with the 

theory o f prevention o f crime is achieved by making it manifest to the public that 

anyone committing crimes will be similarly dealt with. The public is, therefore, 

deterred from committing crimes.

The two assumptions that underlie this theory are that external and internal 

forces control human beings determining criminality and that experts can observe, 

research and thus predict peoples' behaviour in order to prevent further crimes. 

This theory has also come in lor severe criticism. It is argued that rehabilitation is 

based on false, or at least unproven, assumptions. It is alleged that it is inhuman
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because cure justifies administering large doses o f  punishment. It is ulso state that 

the imprisonment it sometimes works injustice. The emphasis is shifted from the 

court to prison authorities. The court may give an indctcnninate sentence and 

direct prison authorities to release the offender when he is found reformed. Thus 

ultimately it would be the prison staff who would decide the actual quantum of 

punishment, which may not have any relation to the seriousness o f  the offence 

committed.

While in the case o f retribution it is always the seriousness of the crime 

which is given emphasis, acceptance o f rehabilitative theory calls for giving 

importance to the personality o f  the offender. This has given rise to what is 

termed as individualization o f  punishment. In order words acceptance of the 

theory o f  rehabilitation calls for the treatment rather than the punishment to suit 

the personality o f  the offender.

This has given right to as even individualisation o f punishment. In other 

words accptancc o f  theory o f rehabitation calls for the treatments rather than 

punishment to such the personality o f the offender. Expiatory theory, generally- 

speaking. declares that punishment may help the offender expiate his guilt. Unless 

the offender gets punished, personality would not be in equilibrium. Punishment 

may provide his with an opportunity to be relieved o f  this imbalance. This may 

hold good though only in the case of certain offenders. In the case of offenders 

experiencing no guilt expiation would not have any impact.

9
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1. PEN A L CODE.

i) (.'eneral Kxcentions/Statutory Defence.

a) Mistake o f  fact is a defence to the criminal charge when it negates a 

material element in the crime. The mistake may prevent the accused from 

inferring mesne- rea as that accused extremely believes that he is attacking a 

ghost not a human beings.

Section 76. Act done by a person justified, or by mistake o f fact believing 

himself justified by, law.— Nothing is an offence which is done by any person 

who is justified by law, or who by reason o f  a mistake o f  fact and not by reason of 

mistake o f  law in good faith, believes himself to be justified by law, in doing it.

Scction 79. Act done by a person justified, or by mistake of fact believing 

him self justified, by law. — Nothing is an offence, which is done by any person 

who is justified by law, or who by reason o f mistake of act and not by reason of 

mistake o f law in good faith, believes himself to be justified by law. in doing it.

Distinction between ss. 76 and 7 9 .__The distinction between s. 76 and section

79 is that in the former a person is assumed to be bound and in the later to be 

justified, by law; in other words the distinction is between a real or supposed legal 

obligation and a real or supposed legal justification, in doing the particular act.

'Under both (these sections) there must be a bona fide intention to advance the 

law, manifested by the circumstances attending die act which is the subjcct o f 

charge; and the party accused can not allege generally that he had a  good motive 

but must allege specially that he believed in good faith that he was bound by law 

(S. 76) to do as he did or that being empowered by law (s.79) to aet in the matter, 

he had acted to the best o f his judgment exerted in good faith”
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1. W ary  am  Singh v. E m peror

(A.I.R 1926 Lahore 554)

JA I LAL AND DALIP SINGH JJ .

J a i Lai. J . —  The criminal appeal decided by Division bench of Lahore High 

Court against conviction o f  the Waryam Singh by Sessions Judge, (iujramvala 

Linder S. 302 Penal Code, sentencing him to transportation for life (imprisonment 

for life) that,

Waryam had three children who all died during their infancy. The last 

child a boy, died on the 7,h November 1925. It was suggested to his wife, Mst. 

Radhi, that if  she wanted her future children to live she should go and bathe on 

the lomb o f  her child who had recently been buried in the cremation ground. 

Consequently both husband and wife went to the cremation ground o f  the night o f 

the 8lh November with an earthen vessel full o f  water. It was a dark night Mst 

Radhi took o ff her cloths and sat on the tomb o f  her child and the appellant began 

to pour water on her. The deceased Pagga Singh appeared on the scene and the 

appellant attacked him with a stick causing him ten injuries, four o f which were 

on the head, three on the shoulder and three on the hand. As a result o f  those 

injuries Pagga Singh died in the hospital on the 12"' November. After causing the 

injuries to the deceased the appellant and his wife ran back to the village. Mst: 

Radhi. As they were seen by Sundar singh going towards village and on inquiry- 

informed that they had killed a ghost.

It also appeared from the statement o f the accused that he met Ajit Singh 

and Uggar Singh in they way and on an enquiry by them made the same statement 

and that later both these men and the appellant went back to the cremation ground 

to see the ghost and there discovered that it was Pagga Singh who had been 

beaten and who had been seriously injured and was living senseless on the spot. 

They removed and left him near a pond. Later the appellant met Sundar Singh 

again and told him that it was Paggah Singh whom he had beaten during the night. 

Sundar Singh went and informed Teja Singh, a brother o f the deceased who
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bought him to the village, took him to the hospital and reported the matter at the 

Thana.

The above facts are established by statement ol'M st. Radhi, Sundar Singh, 

Teja Singh, the civil Surgeon and the statements o f the appellant himself. It is 

proved that the appellant on the very first occasion mentioned that he had killed a 

ghost. The only point on which the prosecution version differs from that o f the 

appellant is that according to the prosecution, the convict knew at the time of the 

beating that it was Pagga Singh who was the object o f  his attack. The version of 

the appellant on the other hand is that he thought it was a ghost and that it was 

later when he went to the cremation ground with Ajit Singh and Uggar Singh that 

he discovered that it was Paggah Singh whom he had beaten.

The learned Sessions Judge is o f the opinion that even if the appellant 

made a mistake o f fact in believing that Pagga Singh was a ghost and not a  human 

being it can not be said to have been made in good faith. In face o f  the 

indisputable fact that the accused gave a merciless beating to the deceased which 

proved fatal.

Wc arc. however, o f the opinion that the accused acted in ‘good faith’ as 

that term is defined in the Penal code and are not able to endorse the view, o f the 

learned sessions judge when he holds that the accused can not plea a mistake o f 

fact becausc he had no facts whereon to build his honest belief as required by law. 

The question o f  good faith has to be determined in the light o f  all the surrounding 

circumstances; those clearly lead to the inference that the convict had no reason to 

think that a human being would arrive or had arrived on the scene at such a  time 

and place and that he probably thought that a ghost had actually appeared. He 

should be predisposed to expect a ghost and his natural impression would be that 

one had appealed.

It was contended before us on behalf o f  the crown that the factum of 

assault having been admitted by the appellant the burden o f proving the existence 

o f circumstances which exonerated him from punishment, lay on him. This is an
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abstract proposition o f the law is true, but it was not necessary for the appellant to 

produce independent evidence to establish his plea. I le is entitled to rely upon the 

evidence which has been produced on behalf o f  the prosecution and to urge that 

such evidence establishes his plea. In the present case whatever evidence there is 

on the record fully supports the statement o f the accused. It is not proved, indeed 

it is not suggested that the appellant had any motive for doing an injury to the 

deceased . We are, therefore, o f the opinion that it has been established that at the 

time when he beat Pagga Singh the appellant believed him to be a ghost and that it 

was later after his visit to the spot in the company o f  Ajit Singh and Uggar Singh 

that he discovered that it was Pagga Singh, whom he had beaten. It is o f  those 

facts that it has to determine that the guilt or otherwise o f the appellant, counsel 

for the appellant relied upon Scction 79 of Penal code which provides that nothing 

is an offence which is done by any person ho by reason o f  a mistake o f fact in 

good faith believe him to be justified by law in doing it and it was rightly 

contended that this exception fully covers the case of the convict. The following 

eases were cited by the counsel o f  both sides.

l.Xiour Gobindo Thakoor(1866) 6 W R 55 Cr. (2)..Quecn.-Empress v. Kangla 

(1898) A W  N 163 (3)..Qucn-Empress v. Khandu (1891) 15 Bom 194. (4)..The 

Emperor v. Dalu Sardar A I R  1915 Oudh 221 (5)..Palani Goundan v. Emperor 

A 1 R 1920 (6)..The Empress v. Mad 862 Havat (1888) 11 P.R 1888 Cr.

hi the last citcd case the prisoner entertained a belief that a stooping child 

whom he caught sight o f  in the early blooming was a spirit or demon, the child 

being in a  place when the prisoner and his follow villagers deemed to be haunted 

and acting on this belief causcd his death by blows he inflicted before he 

discovered his mistake. No other motive for the assault had been proved. The 

Sessions Judge was o f  opnion that S. 79 o f Penal code did not apply to the ease.

The learned Judges o f the Punjab Chief Court gave the following opinion:

“Now, as Sessions Judge finds the prisoner was under a distinct mistake of 

fact, believing that is, that his blows were aimed at a spirit and not at a human
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being, we can only explain this finding by assuming that the Judge must have 

meant that the prisoner did not in good faith, that is, ’with due care and attention’ 

(Section 52, Penal codc) believe himself justified in doing the act. I f  this be what 

the Sessions Judge meant when negativing S. 79 Penal code, are not prepared to 

differ from him, and we on this ground decline to interfere.”

It would be observed that the judgment o f  the learned judges proceeds on 

the hypothesis that the convict did not act in good faith. The decision o f the case, 

therefore, turned on the peculiar facts found therein. But for the finding that the 

convict acted without carc and attention he would have been acquitted.

Better judicial opinion is that if  the accused believed in good faith at the 

lime o f assault that the object o f his assault was not a living human being but a 

ghost or some object other than living human being then he can not be convicted 

o f  an offence U/S 302 or S. 304 of the Penal code The ground for such opinion is 

that mens rea or an intention to do wrong or to commit an offencc docs not exist 

in such a  case and that the object o f culpable homicide can be a living human 

being, only. We are, therefore, o f the opinion that on the facts found by us the 

appellant could not having regard to S. 79 of the Penal code, be convicted U/S 

302 o f Penal code or even U/S 304 Penal Code.

We accept this appeal, set aside the conviction o f  Waryam and order his

release.

Appeal accepted.

2. State of Orissa v. Ram Bahadur Thappa

(AIR 1960 O n 161)

(R.L. NARASIMAM CJ AND S.BARMANJ)

NARASIMAM.CJ In a village in Orissa, there was an abandoned aerodrome in 

which was collccted a  large quantity o f aero-scrap. It was under the control o f  the
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Garrison Engineer of the Defcnec Department. One Jagat Bandhu Chatterjee 

came to the village accompanied by his Nepali servant, Ram Bahadur Thappa 

some time in April 1958 for (he purpose o f  purchasing the aero scrap. They stayed 

in the house o f  One Krishna Chandra Patro who was running a  teal stall in the 

village. All around the aerodrome there were Adivasi villages, inhabited mostly 

by Santals and Majhis. These person had strong belief in ghosts and the 

abandoned aerodrome earned a notoriety in that area as being infested with 

ghosts.

There were several footpaths cutting across the aerodrome leading from 

one village to another. But after nightfall none used to venture out along these 

paths alone. On 20,h May, 1958 one person came to the tea stall at 9:00 P.m and 

sought shelter as he was afraid to pass through the aerodrome alone. Jagat 

Bandhu Chatterjee and his servant were anxious to see ghosts and set out to see 

them. They awoke the person who took shelter and took Krishna Chandra Patro 

with them. After taking the person to his house, while returning they saw a 

flickering light at a distance o f  about 400 cubits from the pathway. There was a 

strong wind blowing and the movement o f the light in that breeze created in them 

an impression that it was not ordinary light but “will-o’-the-wisp”. They also 

found some apparitions moving around the flickering light. They thought that 

some ghosts were dancing round the light and they all ran towards that place.

The Nepali servant rcachcd first, and with his ‘Khurki* he began to attack 

the ghosts indiscriminately. Krishna Chandra Patro arrived there sometime later, 

but the respondent did not notice him and one of his Khurki blows caused a 

severe injury to Krishna Chandra Patro, who screamed aloud saying that the 

Nepali had injured him. In the meantime other injured persons also raised a cry of 

distress and then the respondent stopped attacking the people. It was subsequently 

discovered that the persons whom he attacked and injured were some female 

Majhis o f the locality who had collected under a ‘Mohua* tree with a hurricane 

lantern for the purpose o f  gathering ‘Mohua’ flowers at that hour o f  the right. In 

consequence o f  the indiscriminate attack by the respondent with his ‘Khurki’ one
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Gelhi Majhiani was killed, and two other females namely Ganga Majhiani and 

Saunri Majhiani were grievously injured. In addition. Krishna Chandra Patro as 

stated above w as also injured.

On the aforesaid facts, the respondent was charged under Section 302 

Penal Code.

At the trial the accused took the statutory defence in terms o f section 79 o f 

Penal code. The learned Sessions Judge accepted the defence plea and acquitted 

him o f  the charge and State filed appeal against the acquittal.

It is not the prosecution case that the respondent had either the necessary 

criminal intention or knowledge and it was fairly conceded by the learned 

Standing Counsel that when the respondent attacked the victims he thought he 

was attacking ghosts and not human beings. But it was urged that the respondent 

did not act with due care and attention and that consequently he should have been 

held guilty under Section 304-A Penal Code (Culpable Homicide not amounting 

to murder) for having caused the death o f  Gelhi Majhiani and under Section 326 

(old law) Penal Code for having caused injuries to the other persons.

From the evidence of PW 29 (Jagat Bandhu Chatterjee) and those portions 

o f  the evidence o f PW 26 (Krishna Chandra Patro) which arc not contradicted by 

his previous statement, or by the evidence o f  PW 29 the following facts clearly 

emerge:

The respondent and his master were strangers to the locality having come 

there only months before the incident. The aerodrome was reputed to be infested 

with ghosts and it was generally believed that on Tuesdays and Saturdays after 

nightfall ghosts used to move about in open fields whimpering, singing and 

playing blind m an's buff. At about 9 p.m. on the night o f occurrence which was a 

Tuesday, Chandra Majhi o f  Tclkundi took shelter in the stall o f  PW 26 saving that 

he would not venture to go to his village on account o f fear o f  ghosts. But PWs 29 

and his Nepali servant were anxious to see the ghosts and therefore they induced 

Krishna Chandra Patro to accompany them at about midnight.
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PW 29 further admitted ihut the respondent Nepuli was a  firm believer in 

ghosts and stated that after the latlcr rushed towards the flickering light he had no 

doubt in his mind that he was charging ghosts and not human beings.

The benefit of Scction 79 Penal Code is available to a person who by 

reason o f  mistake o f fact in good faith, believes himself to be justified by law in 

doing an act. In view o f  the clear evidence o f PW 29 to the effect that the 

respondent thought lhat he was attacking ghosis he would be entitled to the 

benefit o f  that scction, unless from the facts and circumstanccs established in the 

case it can be reasonably, held that he did not act in good faith. Good faith 

requires care and attention. Scction 52 Penal Code defines good faith but there 

can be no general standard o f  pointed out in Emperor v. Abdool Wadood Ahmed: 

(ILR31 Bom293)

"The standard o f  care and caution must be judged according to the 

capacity and intelligence o f the person whose conduct is in question. It is only to 

be cxpcctcd that the honest conclusion o f a clam and philosophical mind may 

differ very largely from the honest conclusions o f  a person excited by sectarian 

seal and untrained to the habits o f  the reasoning.”

“The question of good faith must be considered with reference to ihe 

position o f  the accused and the circumstances under which he acts ... The law 

does not expect the case standard of care and attention from all persons regardless 

o f  the position they occupy.

“What is due care and attention depends on the position in which a man 

finds himself and varies in different eases."

The respondent is a Nepali servant, who was a newcomer to the place. He 

was firm believer in ghosts. The aerodrome had acquired notoriety as being 

haunted by ghosts on Tuesday and Saturdays and this created in him almost a 

certainty that ghosts would be there at about midnight on that date. The party also 

left the village for the purpose o f seeing the ghosts. Neither the respondent’s 

master (PW 29) nor his landlord (PW 26) made any effort to remove this
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impression from his mind. On the other hand they confirmed that impression by 

themselves offering to go with him for the purpose o f  seeing the ghosts. When 

they noticed the flickering light at a distance o f  400 cubits it looked like “will-o'- 

the-wisp” with some apparitions moving around it and PW 26 shouted “Hark, 

here is the ghost”. Thereupon the respondent who was highly uxeited rushed at the 

light and attached the figures surrounding it immediately without pausing even for 

a moment. Considering the status and intellectual attainments o f  the respondent 

and the place and time and the circumstances, I do not think it can be said that he 

acted without due care and attention. Wlicn even persons with a higher standard 

of attainments like PWs Jagat and Patro through that there were ghosts around the 

flickering light and when neither o f them dissuaded ihe Nepali from going there 

and when on the other hand PWr Patro cried out pointed out that it was a ghosl it 

would not be proper to expect that the Nepali should have paused and examined 

carefully whether persons moving round the figures were human beings or not.

I lis immediate reaction to such a situation was to rush at what he believed 

to be ghosts. It was then urged that from the evidence o f  other witnesses it was 

clear that the respondent had a torch in his hand and if  he had cared to flash the 

torch at the moving figures around the flickering light he would at once have 

realized that they were human beings. If there had been any lurking doubt in mind 

he would certainly have flashed the torch. But there was no reason for him to 

entertain any doubt whatsoever about the existence o f ghosts and his two 

companions also not only did not disabuse him o f  that wrong impression but by 

their conduct practically confirmed the same.

The two leading decisions on the question of criminal liability where a 

person kills what he considers to be ghosts are Waryam Singh v. Emperor (AIR 

1926 Lah 554) AND Bouda Kui v. Emperor (AIR 1943 Pat 64). In those two 

cases also, contention was that if  the assailant had taken special care to ascertain 

who the person assailed was, he would have easily known that he was attacking a 

human being and not a ghost. Nevertheless the High court held that the assailant 

was protected by Section 79 o f  Penal code because, from the circumstances under
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which the apparition appeared before him and his predisposition it would be 

reasonably inferred that he believed in good faith, that he was attacking a ghost 

and not a human being. There may be slight difference on facts between these 

cases and the instant case. But on the evidence o f  the prosecution witnesses it is 

clear that the respondent is protected by Scction 79 o f  Penal Code. The mere fact 

that had he exercised extra care and attention the incident might have been 

averted is no ground for denying him the protection o f that section.

The learned Sessions Judge was therefore right in acquitting the appellant. 

The order o f  acquittal is confirmed and this appeal is dismissed.

QUESTIONS:

1. Why was not the reasonableness o f the conduct o f the respondent not 

examined by the court?

2. Did the accused live up to the standard o f the reasonable man?

3. It is ncccssary to prove the statutory defence by independent evidence.

4. Distinguish the silent features o f  the present eases with The Empress v. 

Hayat (1888) 11 PR 1888 Cr.

Note— Mistake o f  fact is a dcfcncc to the criminal charge when it negates

a material element in the crime. The mistake may prevent the accused from 

inferring “mense rea” as that the accused extremely believes that he is attacking a 

ghost not a human being.

b) Infancy.

Scction 82: —Act of a child under seven years of age.— Nothing Ls an offence 

which is done by a ehihl under seven years o f age.

Under the age o f  7 years no infant can be guilty o f  a crime, for, under that 

age, an infant is, by presumption of law. doli incapax and can not be endowed
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with any discretion, he can not distinguish right from wrong. He is presumed to 

be incapable o f  committing crime. This irrebutable presumption emanates from a 

recognition o f  the immaturity o f  children, who will not have a fully developed 

understanding o f  what is right and what is wrong nor the capacity to appreciate 

the consequences of their action.

Child under the age o f seven years cannot be guilty o f  a crime for in that 

age an infant is, by presumption, innocent and can not be endowed with any 

discretion. He can not distinguish right from wrong if  the accused were a child 

under 7 years o f  age. The proof o f  that fact would be ipso l'acto and necessary to 

the prosecution.

The immunity o f  children under 7 years from criminal liability.' is not 

confined to offences defined in penal code it extend to olienees under any special 

law or local law by virtue o f  section 40.

3. Walters v. lunt 

(1951)1 ALL ER 645 

KING’S BENCH DIVISION

LORD GODDARD, CJ—_ This is a case stated by Justices for the city o f 

Lincoln, before whom the respondents, a  husband and wife, were charged under 

the Larceny Act, 1916, /Section 33 (1), that

...they between August 1 and 31, 1950, at the city o f  Lincoln, jointly 

feloniously did receive from Richard Norman Lunt (aged seven years) a child's 

tricycle o f  the value of 2 pounds, the property o f  Walter Cole, which had thereto 

before been feloniously stolen, knowing the same to have been so stolen.

There was a similar charge in respect o f  a child’s fairy cycle alleged to 

have been received by them on March 11,1950, from Richard Norman Lunt, aged
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seven years and we infer from the case that Richard Norman Lunt is Ihe child o f 

the respondents. The justices refused to convict on the ground that as the child 

was under the eight years o f  age, under the Children and Young Persons /Act, 

1933, Section 50. he was incapablc o f  stealing and could not be convicted of the 

felonious act o f larceny and therefore, the respondents could not be convicted 

under Scction 323 (1) o f  the Act o f 1916, o f  receiving stolen property because the 

property taken by the child was not “property stolen or obtained”. . . Under 

circumstances which amount to felony o f  misdemeanor” .

In the case before us the child could not have been found guilty of 

larceny because he was under eight years o f  age? and, unless he is eight years old, 

he is not considered in law capable o f  forming the intention necessary to support a 

charge o f  larceny. Therefore, the justices came to the perfectly property decision 

in point o f  law on the charge o f receiving.

While no crime may have been committed by the child who cxccutcs the 

actus reus, others may be guilty o f  committing the offence through an innocent 

agent. Were the parents guilty of theft? Should they not be held guilty lor the 

offence o f  the accused?

In England a child below 10 years is considered to be doli incapax. And a 

child above 10 but below 14 is presumed to be incapablc o f committing crimes. 

But this presumption can be rebutted.

Whereas in Pakistan child under 7 years o f  age is doli incapax U/S 82 of 

Pakistan Penal code.

Whereas U/S 83 o f Pakistan Penal Code -Act o f a child above 7 and 

under 12 years o f  immature understanding.— Nothing is an offence which is done 

by a child above seven years o f age and under twelve, who has not attained 

sufficient maturity o f understanding to judge o f the nature and consequences o f 

his conduct on that occasion.
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QUESTION:

Whether the parents, who have received the property which was not of 

their could be guilty o f  criminal misappropriation where under, accused 

purchased for one anna, from a child aged six years, two pieces o f  cloth valued at 

fifteen annas, which the child has taken from the house o f  a third person. It was 

held that assuming that charge o f an offence under s. 411 could not be sustained, 

the accuscd was clearly guilty o f criminal misappropriation, if he knew that the 

property belonged to the child’s guardian and dishonestly appropriated it to his 

own use. (Makhulshabh (1886) 1 Weir 470

c) Triviality.

Seetion 95 Act causing slight harm. — Nothing is an offence by reason that it 

causes, or that it is intended to cause, or that it is known to be likely to cause, any 

harm, i f  that harm, is so slight that no person o f  ordinary sense and temper would 

complain o f  such harm.

The maxim "deminimis non curat lex’’ (The law does not take account of 

trivialities) is foundation o f  this section.

The object o f  framing this section was to exclude from the operation o f the 

code those cases which from the impcrfcctiou of language may fall within the 

letter of the law. but arc not within its spirit and are considered, and for the most 

part dealt with by the courts, as innocent. The section is intended to prevent 

penalization o f  negligible wrongs or o f offences o f  trivial character. Whether an 

act which amounts to an offence is trivial would depend upon the nature o f the 

injury, the position o f  the parties, the knowledge or intention with which the 

offending act is done and the related circumstance. There can be no absolute 

standard or degree of harm, which may be regarded as to slight that a person o f 

ordinary sense and temper would not complain o f  the harm.
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4. M rs. vccda Mcnezcs v. Y usuf K han

AIR 1966 SC 1773 

K.N. W ANCHOO, J .C , SHAH AND S.M  SI KRI, J J .

SHAH, J .—Appellant is the owner o f  the house in which the respondent is living 

as tenant with his family. The servant of appellant called wife o f the respondent a 

thief and the respondent slapped him. There was a quarrel on this issue between 

appellant’s husband and the respondent who in the coursc of wordy exchanges 

threw a file o f  papers at the latter. It did not hit him; but hit at the elbow of the 

appellant causing a scratch. The appellant lodged information at the police station 

complaining that the first respondent, had committed house trespass in order to 

the committing of an offence punishable with imprisonment, had thrown a shoe at 

her, had slapped the face o f  her. Servant and had also caused her a "bleeding 

incised wound on the forearm”. The version o f the appellant was a gross 

exaggeration o f  the incident. The ofllcer-in-chargc was persuaded to enter upon 

an investigation on this information, which by charging the respondent with the 

offence o f trespass was made to appear as if  cognizable offence was committed. 

The Sub-Inspector found that the appellant had suffered a mere scratch on her 

elbow. The appellant and her servant declined to go to a hospital for treatment. A 

private medical practitioner certified that the appellant had suffered a  “bleeding 

incised wound, skin deep size 1” in length on the right forearm", and that the 

servant had “a swelling about 1 '/* in diameter, roundish, soft and tender” but no 

bruises.

The offence was petty, but was given undue importance. The case was 

transferred from the Court o f Ihe Presidency Magistrate, Bandra, to the Court of 

the Presidency Magistrate VI Court, Mazagaon, Bombay, and was entrusted to a 

special public prosecutor on behalf o f  the State. The trial Magistrate held that the 

story that the first respondent had trespassed into the house o f  the appellant was 

false and the charge o f trespass was made only with a view' to persuade the police 

officer to investigate it as a cognizable offence. The story o f  the appellant that the 

first respondent had hurled a shoe at her was also disbelieved. The trial Magistrate



24

held that simple injuries were caused to the servant and to the appellant and for 

causing those injuries he convicted the first respondent o f the ofienee under 

Scction 323 o f the Penal Code and sentenced him to pay a  fine o f  Rs. 10 on each 

o f ihe two counts. Against the conviction a revision application was preferred to 

the High Court o f  Judicature at Bombay. The appellant was no longer concerned 

with the proceedings in the High Court but since there were some negotiations for 

compounding the offence, the appellant was impleaded as a party to the 

proceeding before the High Court.

The High Court was o f  the view that the appellant had grossly exaggerated 

her story. It felt that the injuries were trivial. It set aside the conviction and 

acquitted the accused.

It was argued that Section 95 applies only to those cases where the act 

which causes harm is accidental and not deliberate, and that the expression 

“harm’' in Section 95, Penal Code includes financial loss, o f  reputation, mental 

worry or even apprehension o f injury, but when physical injury is actually caused 

to the complainant Section 95 can nol be invoked. In our view, there is no 

substance in these contentions.

It is iruc that the object o f  framing Section 95 was to exclude from the 

operation o f  the Penal Code those cases which from the imperfection ol'language 

may fall within the letter o f  the law, but are not within it’s spirit and are 

considered and for the most part dealt with by the court as innocent and can not 

however be said that harm caused by doing an act with intent to cause harm or 

with the knowledge that harm maybe causcd thereby, will not fall within the terms 

o f  Scction 95. The argument is belied by the plain terms of Section 95. The 

section applied i f  the act causes harm or is intended to cause harm or is known to 

be likely to cause harm, provided the harm is so slight that no person of ordinary 

sense and temper would complain o f  such harm.
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The expression “harm” connotes hurt, injury, damage, impairment, moral 

wrong or e v il . . .  in Section 95, the expression has a wide connotation and include 

physical injury.

*** **

Section 95 o f Penal Code is intended to prevent penalization of negligible 

wrongs or o f  offences o f trivial character. Whether an act which amount to an 

offence is trivial would depend upon die nature o f  the injur)', the position of the 

parties, relation between them, situation in which they are placed, the knowledge 

or intention with which the offending act is done and other related circumstances. 

It cannot be judged solely by the measure o f physical or other injury the act 

causes.

Affirmed.

d) Right o f Privatgc Dcfcncc of Property.

Commencement and continuancc of the right o f private defence o f  property.

It is not the law that the rightful owner in peaceful possession o f  property 

must run away, i f  there is an actual invasion o f his right and an attempt on his 

person. The person in possession o f property is entitled to defend himself and his 

property by force and to collect such members and such arms as arc necessary for 

the purpose, if  he sees an actual invasion o f  his rights, which invasion amounts to 

an offence under the Penal code and when there is no time to get police help. It is 

lawful for a person, who has seen an invasion o f  his rights to go to the spot and 

object. It is also lawful for such person if  the, opposite party is armed, to lake 

suitable weapons for his defence. Commencement and continuance o f the right of 

private defence o f  properly is incorporated in the shape o f  section 105 of the 

Penal code it says:-
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Section 105: Commencement and continuancc o f (he right of private defencc 

o f property. The right o f private defencc o f  property commences when a 

reasonable apprehension o f danger to the property commences.

The right o f  private defence o f  property against theft continues till the 

offender lias effected his retreat with the property or either the assistance o f the 

public authorities is obtained, or the property has been recovered.

The right o f  private defencc o f  property against robbery continues as long 

as the offender causes or attempts to cause to any person death or hurt or 

wrongful restraint or as long as the fear o f instant death or o f instant hurt or of 

instant personal restraint continues.

The right o f  private dcfcncc o f property against criminal trespass or 

mischief continues as long as the offender continues in the commission of 

criminal trespass or mischief.

The right o f  private defence o f  property against house-breaking by night 

continues as Long as the house-trespass which has been begun by such house

breaking continues.

5. Mir Dad and others V. The Crown

(AIR 1926 Lahore 74)

LE ROSSIGNOAL A M ) FFRODE, JJ.

LE. Rossignol J:- In this appeal and connected appeals 23 persons 

appealed against a sentence o f  transportation for life (imprisonment for life) 

passed upon them cm their conviction under S.302/149 Penal Code. These appeals 

come from Chak No:12 in  Jhang district where it marches with the boundary of 

the Gujranwala district. They arc in the main Asis and Kokaras whilst the 

complainant party belong to the Sargans, Bhatis and Chuehachaks dwelling just
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within the Gujramvala boundary, and it is both admitted by the parties, and found 

by the learned Sessions Judge, that by reason o f  cattle thieving the one from the 

other, the parties arc old enemies.

In the fight with which this appeal is concerned the Gujramvala party lost 

one man, Rehman. killed by gunfire, while four others were seriously injured 

when all the appellants have been convicted ol' the murder o f  Rchman and 

sentenced as mentioned above.

On the night o f 1H August 1924 eleven buffaloes belonging to Muhammad 

shah were stolen from Chak No: 12 . The next morning a tracking party was 

organized which followed the track o f the stolen cattle up to the villages of 

Chakkiwala and Shah Muhammad where a fight took place and the 

aforementioned casualties resulted. O f tracking party five men were injured but 

their hurts were not serious.

It is common ground that on reaching the village Machhonika. some four 

miles from the complainant’s village the tracking party halted and their leader 

Karam shah went o ff to the local thana that of Pindi Bhaltia to secure police aid. 

For unexplained reasons the police failed to supply him with help till 4:30 in the 

afternoon. Karam shall accompanied by two policemen, Polhe Khan and Sohan 

Singh, returned, to find on arrival that the tracking party had not waited him had 

gone on.

The story o f the prosecution is that Karam shall being well mounted 

galloped a head in search o f  his tracking party, found them in Chakkiwala village 

and seeing his further progress obstructed by the complainants opened fire with 

his gun and shot Rchman and another man. Other members o f  his party also were 

said to have guns against the complainant party.

The story for the defence is that on reaching chakkiwala village the 

appellants other than Karam shah saw there stolen cattle attempted to seize them 

were attacked by a very large number of the residents o f  that village, received 

some injuries and then retreated. Their story does not include any explanations of
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(he manner in which Rchman was killed and the other members of the 

complainants’ party received gunshot and other injuries.

The learned Sessions Judge finds that the appellant were admittedly 

members o f  the tracking party and holds that the tracking party constituted an 

unlawful assembly that they had come prepared to use force and to over come any 

resistance that might be offered by (he opposite parry, and that each member o f  

the tracking party knew that the, prosecution o f  the common object o f  the party 

was likely lo result in the causing o f  death or such injury us was likely to cause 

death.

On behalf o f  the appellant it has been contended, firstly, that Karam shah was 

not present at the time o f fight, that the evidence that he was present in 

untrustworthy, being the evidence of interested persons or enemies; and secondly, 

that the remaining appellants, though admittedly members o f  the tracking party 

deserved acquitted on the ground that in following up the tracks o f  the stolen 

cattle they were merely acting legally in defence o f  their stolen property which 

right o f  defence counsel until the property stolen had been recovered.

I shall deal at once with this plea o f  the right o f defence o f property stolen. 

Seetion 105 o f Penal code supplies the Statute law on the subject. That section 

runs: “'Ihe right o f private defence o f  properly against theft continues till the 

offender has effected his retreat with the property or either the assistances of the 

public authorities is obtained, or the property has been recovered"

This I take to mean that as soon as the offender has effected his retreat 

with the property, no right o f  private dcfcnce o f that property against theft 

subsists, but that, until the offender has so completed his retreat, the right of 

private defence o f that property continues until the property has been recovered,

i.e. during the retreat o f  the offender, or until the assistance o f the public 

authorities is obtained.

In order to avoid the conclusion that the successful retreat o f  the thief with 

the property puts an end to the right o f private defence in respect o f  such property,
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it has been suggested that the right o f  defencc may be revived and that the stolen 

property, whenever seen again in the possession of any body, may be taken by the 

owner from that person by the use o f  all the violence not extending to the causing 

o f  death which may be found necessary. This theory to my mind receives no 

support from the statute law and, if, true, it constitutes a very serious derogation 

from the principle that no man shall be his own justiciar. I take it that the reason 

why a person is permitted to take the law into his own hands during the retreat of 

a thief with stolen property is that there is no doubt regarding the identity of the 

th ief and the right to the properly; also because the owner o f the property is 

entitled to maintain his possession and to prevent the completion o f the removal 

o f  the properly from his possession. A very different state o f  things, however, 

arises it the owner of a stolen watch be permitted to take the law into his own 

hands at any time and to use violence against any person who may or may not be 

an innocent holder in order to retrieve from his possession a  watch which may or 

may not be the stolen watch. If serious disorders are to be avoided the right of 

private defence must be strictly confined within the limits fixed by statute.

Now in this case on the showing o f the appellants, the stolen cattle had 

been removed from the sccnc of the theft long before the tracking party set out 

from their chak and on their own showing if  the complainants were the thieves the 

stolen cattle had reached the village, the thieves had effected their retreat with the 

stolen properly, and even if  the accused did see their cattlc in the complainants’ 

village they were not justified in using violence to recover those cattle, far less in 

inflicting death for the purpose o f recovering them.

It is common ground thut on reaching the village o f Machhonika the 

tracking party came to know that the complainants were colleted in large numbers 

in their village and were determined to bar their way. This knowledge 

notwithstanding, the tracking party armed with one gun. i f  not more, pushed on 

and came into collision with the complaints and in that fight killed one man and 

wounded others o f the complainant party. For these reasons I think that the 

appellants with the exception of Karam Shah, whose case I shall subsequently
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deal with, have been rightly convicted: but to hold that each member o f  the party 

had reason to know that death was likely to be causcd to his opponents is to take 

an extreme view o f the case. In my opinion the most that can be held on the 

established facts is that each member of the party knew that grievous hurt was 

likely to be indicted as the result o f their unlawful assembly and the prosecution 

o f the common object.

For the foregoing reason I would accept the appeal o f  all the appellants 

other than Karam shah and alter their conviction to one under S. 326/149 read 

with S. 38 o f  the Penal code, and reduce the sentence in each case to seven years’ 

rigorous imprisonment.

N o te- The ease o f  appellant Karam shah was dealt with separately and he was 

acquitted lor the reason separately recorded that his presence at the place o f 

occurrence was found doubtful.

Appeal accepted sentence reduced.

QUESTIONS:

1. When the rights o f  private defence terminates in cases o f theft robbery, 

house trespassing, lurking house tress pass by the accused?

2. How you will explain the principle “No man shall be judge o f his own 

cause”?

3. Why this principle has been compromised before the completion o f 

retreat?

4. Why the “common object concept” was not applied against the appellant 

for the offence o f murder save for causing grievous hurt?
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c) Dcfcoce o f Necessity.

Though the right o f self defence arises out o f  necessity for self 

preservation, still the latter is wider, and there can not be a right o f self defence in 

* all cases o f necessity. The proverb “necessity known no law" docs not find a

place in modern jurisprudence. Motive o f  sell' preservation is inherent in every 

man but to achieve that and when it initiate with the right o f  another person, it is 

considered as criminal unless such act is dcclarcd to be justified by law.

6. ILv.Dudley and Stephens

(1884) 14 QBD273: |1981-85| A ll ICR 61 

QUEEN’S BENCH DIVISION.

At the trial o f indictmcnt for murder it appeared, upon a special verdict, that the 

prisoners D and S, seamen, and the deceased, a  boy between seventeen and 

eighteen, were cast away in a storm on (he high seas, and competed to put into an 

open boat, that the boat was drifting on the ocean, and was probably more than 

1000 miles from land; that on the eighteen day, when they had seven days without 

food and five without water D proposed (o S tliat a lot should be cast as to who 

should be put to death to save the rest, and that they afterwards thought it would 

be better to kill the boy so (hat (heir lives should be saved; that on the twentieth 

day D, with the assent to S killed the boy and both I) and S fed on his flesh for 

four days; that at the time o f the act there was no sail in sight nor any reasonable 

prospect o f  relief, that under these cireumstanccs there appeared to the prisoners 

every probability that unless they then or very soon fed upon the boy, or one of 

themselves, they would die o f  starvation.

LORD COLERIDGE, C. J.:
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.........The Prisoners put to death a weak and unoffending boy upon the

chancc o f  preserving their own lives by feeding upon his flesh and blood after he 

was killed and with the certainty of depriving him o f any possible chance of 

survival. The verdict finds in terms that: “if  the men had not fed upon the body o f 

the boy they would probably not have survived" and that "the boy being in a 

much weaker condition” was likely to have died before them ... They might 

possibly have been pickcd up the next day by a passing ship; they might possibly 

not have been picked up at all; in either case it is obvious that the killing of the 

boy would have been an unnecessary and profitless act. It is found by the verdict 

that the boy was incapablc o f resistance, and, in fact, made none; and it is not 

even suggested that his death was due to any violence on his part attempted 

against or even so much as feared by. those who killed him.

*** **

Now it is admitted the deliberate killing o f  this unoffending and 

unresisting boy was clcarly murder, unless his killing can be justified by some 

well recognized excuse admitted by the law. It is further admitted that there was 

in this case no such excuse, unless die killing was justified by what has been 

called ‘necessity’. But the temptation to the act which existed here was not what 

the law has ever called necessity. Nor is this to be regretted. Though law and 

morality arc not the same, and many things may be immoral which ware not 

necessarily illegal, yet the absolute divorce o f  law from morality would be o f  fatal 

consequences; and divorce would follow if  the temptation to murder in this ease 

were to be held by law an absolute defence o f  it. It is not so. To preserve one’s 

life is generally speaking a duty, but it may be the plainest and the highest duty to 

sacrificc it. W ar is full of instances in which it is a  man’s duty not to live, but to 

die. The duty in case o f  shipwreck, o f  a captain top his crew, o f the crew to the 

passengers, o f  soldiers to women and children, as in the noble case o f 'Ihe 

Brikenhead, —  these duties impose on men the moral necessity, not o f the 

preservation, but of die sacrifice o f  their lives for others, from which in no 

country, least o f all it is to be hoped, in England, will men ever shrink, as indeed,
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they have not shrunk. It is not correct, therefore, to say that there is any absolute 

or unqualified necessity to preserve one’s file.

...I t is not needful to point out the awful danger o f  admitting the principle 

which has been contended for. "Who is to be the judge o f this sort o f  necessity? 

By what measure is the comparative value o f  lives to be measured? Is it to be 

strength, or intellect, or what? It is plain that the principle leaves to him who is to 

profit by it to determine the necessity which will justify him in deliberately taking 

another’s life to save his own. In this case, the youngest, the most unresisting, was 

chosen. Was it more nccessary to kill him than one o f  the grown men? The 

answer must be 'N O ’.

** *** **

It is not suggested that in this particular case the deeds were 'devilish' but 

it is quite plain that such a principle once admitted might be made the legal cloak 

for unbridled passion and atrocious crime. There is no path safe for judges to 

tread but to ascertain the law to the best of their ability and to declare it according 

to their judgment; and if in any case the law appeared to be too severe on 

individuals, to leave it to the Sovereign to exercise that prerogative o f  mercy 

which the Constitution has entrusted to the hands fittest to dispense it.

It must not be supposed that in refusing to admit temptation to be an 

exciscd for a crimc it is forgotten how terrible the temptation was; how awful the 

suffering; how b ird  in such trials to keep the judgment straight and the conduct 

pure. We are often compelled to set up standards we can not reach ourselves, and 

to lay down rules which we could not ourselves satisfy. But a  man has no right to 

declare temptation to be an excise, though he might himself have yielded to it nor 

allow compassion for the criminal to change or weaken in any manner the legal 

definition of the crime. It is therefore out duty to declare that the prisoner's act in 

this case was willful murder, (hat the facts as stated in the verdict are no legal 

justification o f  the homicide: and to say that in our unanimous opinion the 

prisoners are upon this special conduct guilty o f  murder.
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The Court passed sentence of death. However, it was commuted to six

months imprisonment by the Crown.

QUESTIONS:

1. The Court has observed “Wc arc often compelled to set up standards we 

can not reach ourselves and to lay down rules which we could not 

ourselves satisfy”. Do you agree?

2. Do you think the Court was influenced by the method o f  selecting the 

victim in Dudley and Stephens? Might the Court have been more 

sympathetic i f  the victim had been chosen by lot?

3. Suppose a person o f  abnormal behaviour has agreed to be a suicidc killer 

to kill a group o f persons who have gathered for a  meeting. The bomb is 

fixed to his waist and he joins the gathering. At this point o f time the 

police come to know o f the plot and the only way to the person. Would 

that killing be justified under the criminal law?

4. What is the importance you attach to the statement o f  the Court which 

runs: “it is not suggested that in this particular case the deeds were 

devilish but it is quite plain that such a principle once admitted might be 

made the legal cloak for unbridled passion and atrocious crime*’.

N o te -  Even if  the defence of duress or necessity does not succeed, the 

circumstances may be such as to give rise to either a subsequent pardon or 

commutation o f the sentence by the President, as in fact occurred in Dudley and 

stephens, or form the basis for a reduced the sentence or probation. In some 

cases necessity or duress may lead the Government to decide not to pursue a 

criminal prosecution.
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2. O A N IJ N - K -S H A H  A D  A T .

a) Child Witness.

Article 3. Who m ay testify.— All persons shall be competent to testify unless the 

court consider that they arc prevented from understanding the question put to 

them, or from giving rational answers to those questions, bv tender vear, extreme 

old age, disease, whether o f body or mind, or any other cause o f the same kind:

Provided that a person shall not be competent to testify if he has been 

convicted by a court for perjury or false cvidcnce:

Provided further that the provisions o f the first proviso shall not apply to a 

person about whom the court is satisfied that he has repented thereafter, and mend 

his ways:

Provided further that the court shall determine the compctcnce o f  a  witness 

in accordance with the qualifications prescribed by the injunctions o f Islam as laid 

down in the Holy Qur’an and Sunnali for a  witness, and, where such witness is 

not forthcoming, the court may take the evidence o f  a witness who may be 

available.

Explanation.— A Lunatic is not incompetent to testify, unless he is 

prevented by his lunacy from understanding the questions put to him and giving 

rational answer to them.

A witness is said to be competent when there is nothing in law prevent 

him from being sworn and examine if  he washes to give evidence.

The only incompetency that the law recognizes is incompctency from 

immature or defective intellect. This may arise from (i) infancy (ii) idiocy, 

deafness, dumbness, (iii) Lunacy (iv) illness. N o precise age limit can be given as 

the person o f  same age differ in mental growth and their ability to understand the 

question and give rational answers. Sole test is whether the witness has sufficient
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intelligence to depose. In determining the question o f  competency, the court 

under Article 3 o f  Oanun-e-Shahadat has to test the capacity of a witness. to 

depose hv putting proper Question, it has to ascertain in Ihe best wav it can 

whether from the extent o f the intcllcctual capacity and understanding he is able 

to give rational account o f whal he has seen or heard on a particular occasion.

The term "competent” has also been used and construed as synonymous 

with "admissible” relevant” and “sufficient” or “adequate”

Sharker in his treaties or “law o f  evidence” has cautioned the court while 

accepting testimony o f  “a child witness” that court should examine the evidence 

of child witness with care and caution hearing in mind the susceptibility and 

possible immaturity o f the child. “A child witness may or may not be fully 

matured. By virtue o f  his tender year he is susceptible to tutoring by persons 

interested in the case o f  near relations. A child witness is susceptible to influence 

from such persons”.

The testimony o f  child witness should only be accepted after the greatest 

caution and circumspection. The rational for this is that it is common experience 

that child witness is most susceptible to tutoring. Both on account o f lear and 

inducement, he can be made to depose about a thing which he has not seen and 

once having been tutored, he coes on repeating in a parrot like manner, what he 

has been tutored to state. Such witnesses are most dangerous witnesses.

7. Muhammad Ferozc....V ......The State.

SBLR 2002 Sindh 781

Shabbir Ahmed & Azizullah A. Mernon. JJ.

SHABBIR AHMED, J.- Muhammad Feroze. the appellant has been convicted by 

Additional Sessions Judge Karachi, south for Qatl-i-amd o f  his wife Mst. Nahecd 

and has been sentenced to death with fine o f  Rs: 50,000/ in case o f  default in 

payment o f line further imprisonment for five years; he w as further ordered to pay
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a sum o f Rs. 1,00,000/- as compensation under section 544-A Cr.P.C. to the heirs 

o f the deceased by judgment dated 27.12.97. The appellant has appealed against 

this conviction. The sentence is before us for confirmation.

The occurrence in this ease has taken place at 15.6.92 in Flat NO.5/12, 

Top Floor, Wallace street, kamla Devi Building nearN argis Bakery at a  distance 

o f three furlongs from police station Kharadar, district South. The first 

information report (Ex.22) was recorded at the police station khradar on the same 

day at about 1130 hours on the basis of 154 statement (Ex.6) o f  Muhammad 

.laved, brother of the deceased, recorded by Chaudhry Bashir, wherein he stated 

that on the day o f  report he was present at his residence with his younger brothers 

Navaid, Pervaiz and Mother Mst: Jameela at about 9:00 O ’clock in the morning 

when his sister’s son Khurram, aged about 6/7 years came there and started 

weeping and asked Navid. his younger brother” that what happened to mummi, go 

and see her". Thereafter, his mother Jameela took Khurram and went there 

followed by Navaidand the informant. He had hardly reached near Kamla Devi 

Building. When he was informed by Navid that sister Nahccd was lying under the 

bed in his house in dead condition with injuries on face and head caused by knife 

and churn, which were bleeding. Through Edlii Ambulance, deceased was 

brought to Civil Hospital. He claimed that his brother-in-law, (the appellant), 

killed their sister, who is his wife, by inflicting Chum/Knife blows.

The motive for the killing stated in the report was that the domestic 

relations o f  the appellant with the deceased from the very beginning was not 

cordial. Many a times, the deceased made complaints about the beatup and, 

torture at the hands o f the appellant. About 3 or 4 years prior to the incident due to 

beating by appellant, his sister had come to their house to the extent that mater 

was also report to the police station Khradar. Thereafter, the matter was patched- 

up due to intervention o f  appellant’s  brother, who had arrived from Saudi Arabia 

and arranged compromise between them. Master Khurram and Miss Anam arc 

from their wedlock. They were residing in Kamla Devi building for the last % 

years, at a  short distance from their own residence.
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** *** **

Chaudhry Bashir, investigated the ease. During the investigation he 

produced M aster Khurram i'or recording o f  his 164 Cr.P.C statement, which 

could not be recorded for the reasons noted in later part o f  the judgment

--------------- Master Khurram only eye witness o f  the occurrence; Mst. Aneesa

A ltaf resident o f  the third lloor o f the same Building, who was informed by 

Khurram that his mother had become unconscious, who had immediately 

informed the other inmates o f the building who thereby advised her to inform the 

relatives o f  the deceased, residing in the opposite building.

--------------Master Khurram's statement could not be recorded on account o f  being

of tender age as in the opinion o f Magistrate: he was not able to give evidence. 

Exh 30 contains the Note recorded by the learned Magistrate in the following 

terms

"Note:- the witness is also asked about other question as how many days 

in the week. The witness was not able to intimate or reply about his age, religion 

and caste, when witness was asked question in Urdu he is o f  tender age about 5 

years and he is not able to give reply. The question put to him in Urdu language 

which he understands. “Thus he is not able to give the evidence.

------------The witness Khurram is o f  tender age and in my opinion he is not able to

give evidence in this case, His statement under section 164 Cr.P.C is, therefore, 

not recorded,"’

* * *** **

The appellant met the prosecution case with bare denial and pleaded his 

innocence by stating that on the day o f  incident he had gone to his job when 

returned from the job  and was standing outside the house, waiting for wife and 

children, police came and attested him in a false ease.

He examined himself on oath under the provision o f Section 340 (2) 

Cr.P.C wherein he has stated that on 15.6.1992, he left the house at 6:00 am. In
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the early morning while his wife and children were in the house. He was 

employee o f  Nasir Brothers, Ranchore line near Pakistan masjid and remained at 

his job till 8:00 pm. He returned to his house with milk, Rusk and other articles 

lor breakfast, when he reached at the door it was found locked, he tried to open 

the lock but could not succccd; He kept waiting near water tank for his wife and 

children, and police came and artested him. The policc also took the said articles 

from him and told him that his wife had been murdered. Police lodged false case 

against him. I le denied the recover}' o f  “Sowa” or any other articlc from his 

possession or on his pointation. He claimed hism elf to be innocent and his 

brothers-in-law have involved him falsely in this case bccausc his marriage was a 

love marriage.

** *** **

The learned Additional Sessions Judge, on over all assessment of the 

evidence concluded that the prosecution was successful in proving the guilt of 

appellant beyond any reasonable doubt. In reaching such conclusion, the learned 

judge acccptcd the ocular version furnished by Khuram, a witness of tender 

years, and corroboration of his evidence furnished by Muhammad Javed, Mst: 

Jameela and Navaid, who reached the vardat on having information about the 

incident from Khurrani, Further corroboration was found from motive, recovery 

o f  crime weapon, cloths of the appellant and the medical evidence.

The learned trial court convicted the appellant and scntcnccd him as suited 

herein above by judgment dated 27.12.1997, which is impugned in the present 

appeal.

** ** **

Adverting to merits, the learned counsel for the appellant, inter alia raised 

the following points:-

( D -  -  - - - - -
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(2) The learned trial court has erred by passing the conviction on the 

testimony o f Khurram, a child witness. It is not safe to base 

conviction on such evidence particularly in a murder case.

** *** **

I.earned counsel for the appellant has vehemently contended that the 

learned trial court has erred in accepting the ocular testimony furnished by the 

child witness Kyurrum, who was admittedly aged about four years and just after 

the incident w'as produced before the Muhammad Ali, ACM and his statement 

was not recorded, as he was o f tender age. not able to give statement. The note 

and observation recorded by the learned Magistrate have been reproduced in 

earlier part o f  the judgment, which supports this contention.

Mr. Mahmood A Aurcshi contended that the superior court time and again 

have cautioned against acceptance o f  the testimony o f child witness who are most 

untrustworthy class o f  witness, for being a tender age. they mistake dreams for 

reality, repeat glibly as o f their own knowledge what they have heard from others, 

and arc greatly influenced by fear o f  punishment, by hope o f  reward, and by 

desire o f  notoriety. Elaborating this plea, it was pointed by Mr. Mahmood A 

Qureshi that Master Khurrum, just after the incident, had not named his father as 

assailant. He was produced before magistrate on 28.6.92 for his statement but 

Khurrum was not able to give evidence’ afler the occurrence, he remained in the 

association o f  the maternal uncle and maternal grand mother, thus possibility can 

not be ruled out that he has been tutored what he has stated before the court alter 

about two years. To support his contention, he referred the cases o f  (1) Abbas Ali 

shah v. Emperor (AIR 1933 Lahore 667), (2) Sona Miah v. The state (PLD 1960 

Dacca 396), (3) Sultan and another v. The stated (PLD 1965 (W.P) Karachi 615) 

and (4) The state v. Mahmood Ashraf Khan and another (1987 P.Cr.L.J 2144).

Article 3 o f  Chapter II o f  Qanun-e-Shahadat Order, 1984 contains the 

provision, with regard to competency o f the witnesses that all persons shall 

competent to testify unless the court considers that they are prevented from
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understanding the questions put to them, or from giving rational answers to those 

questions, by tender year, extreme old age, disease whether o f  body or mind, or 

any other cause o f  the same kind.

The only incompctcncy that the Qanun-e-Shahadat order recognizes is 

competency from immature or defective intellect. This may arise from (i) infancy 

(ii) idiocy, deafness, dumbness, (iii) Lunacy (iv) illness. No precise age limit can 

be given as the person o f same age differ in mental growth and their ability to 

understand the question and give rational answers. Sole test is whether the witness 

has sufficient intelligence to depose in determining the question o f  competency, 

the court under Article 3 o f  Qanun-e-Shahadat Order has to test the capacity o f a 

witness to depose by putting proper question. It has to ascertain in the best way it 

can whether from the extent of the intellectual capacity and understanding he is 

able to give rational account o f  what he has seen or heard on a particular occasion.

Sharker in his treaties o f  law o f evidence has cautioned the court while 

accepting testimony o f “a child witness" that court should examine the evidence 

o f  child witness with care and caution bearing in mind the susceptibility and 

possible immaturity o f  the child. “A child witness may or may not be fully 

matured. By virtue o f  his tender years he is susceptible to tutoring by persons 

intctcstcd in the ease o f near relations. A child witness is susceptible to influence 

from such persons”.

The testimony of child witness should only be accepted after the greatest 

caution and circumspection. The rational for this is that it is common experience 

that child witness is most susceptible to tutoring. Both on account o f fear and 

inducement, he can be made to depose about a thing which he lias not seen and 

once having been tutored, he goes on repeating in a parrot like manner, what he 

has been tutored to state. Such witnesses arc most dangerous witnesses.

In this connection, a passage may be quoted form Dr. Kenny Downing’s 

(profession of laws o f  Englander, Cambridge University), book titled' outlines o f 

Criminal law at page 386:-
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“Children are most untrustworthy class o f  witnesses for when o f  a tender 

age as our common expcricncc tcaches us, they often mistake dreams for reality, 

repeat glibly o f  the own knowledge what they have heard from others and greatly 

influenced by fear o f  punishment, by hope o f reward and desire o f  notoriety.”

In Manni v. Emperoor (AIR 1930 Oudh 406), the court commented on 

testimony o f  child witness as followsr-

“There is no more dangerous witness than young children. Any mistake or 

discrepancies in their statements are ascribed to innocence or failure to 

understand, and undue weight is often given to what is merely a well taught 

lesson. Children have good memories and no conscience. There arc easily taught 

stories and live in a  world o f make believe so that they often become convinced 

that they have really seen the imaginary incident which they have been taught to 

relate. The evidence o f a child should therefore be accepted with great caution.

In, Jai wand Lodhin vs. The state (AIR 1953 Patna 246) the Division bench 

o f Patna High Court commented on the credibility o f child evince as follows:

“though according to section 1IX o f Evidence Act, a child o f 6 or 7 years 

is competent witness to give evidence in court, as it appears from her 

deposition, she could understand the question put to her and give rational 

answers thereto, It is well settled that the evidence o f  children is 

notoriously dangerous unless immediately available and unless received 

before any possibility o f coaching is eliminated. There should be closer 

scrutiny o f  the evidence o f child witness before the same is accepted by a 

court o f  law. “

In Sultan Miah v.?. The state (PLD I960 Dacca 396) the Division Bench o f 

Dacca I ligh court ruled that witness is a child who is capable o f being tutored and 

it transpires that she has made a lot o f  improvements on her original story. In 

these circmnstances. we do not think that it would be safe to except her evidence 

on the point o f  recognition o f the persons who are implicated in the occurrence 

which is the subject matter in this case.
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The Whole controversy centers around the evidence o f Master Khurram 

aged about four years at the time o f incident, who came while crying and weeping 

and asked Navaid, the younger brother of the complaint” that what happed to 

Mummi go and see her”. He was thereafter produced on 28.6.1992 before the 

Magistrate, who after questioning him was o f  the view that he is not able to give 

cvidcncc being o f tender year. At the trial, he deposed that incident had taken 

place during the night time. It was 1 or 2 in the night he was sleeping when he 

woke up on the cries of his mother. In electric light he was his father attacking his 

mother on heard and other parts of her body with iron swua used for breaking ice. 

Thereafter he strangulated his mother with duppata. He became afraid, he closed 

his eyes an he got up on the morning. When he got up in the morning neither his 

mother was there nor his father, then he went to house o f  Mst Aneesa and 

inquired from her about his mother as to whether she had come. She informed 

him that his mother perhaps had gone to get breakfast. Thereafter, he returned to 

his house where he started playing. His sister Anam demanded the ball from him. 

While playing, the ball had gone under the cot and his sister informed him that 

the mother was lying under the cot. He asked his sister to bring wfater. He direwr 

water on face o f  his mother but she did not get-up and he want again to Aneesa 

and informed that their mother was unconscious, wrho informed Ismail who came 

with him and after removing the Gudda (mattress) he told that she had died and he 

may informed his Grand Mother. He went and informed his grand mother that 

mother liad died and on this his Grand mother and his three maternal uncles came 

to their house.

We have reproduced the statement o f  Khuyrram only to show that child 

wrho was not able to understand the questions put to him and to give nitional 

answers thereto before the Magistrate, has given a different story improving the 

earlier version o f the incident disclosed by him to Navaid in presence of 

Muhammad Javod and Mst Jamecl. He is admittedly residing with prosecution 

witnesses. Mst: Jameela, Javed and Navaid, Thus testimony appear to be tutored 

one. It is also against die human conduct, particularly o f a child, that a child of 

tender age after witnessing such incident will go for sleep and would woke up on
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the morning finding mother and after absent from his house, goes for inquiring 

about whereabouts his mother, thereafter, will start playing with his sister and 

during play finds his mother in such condition. Therefore, we are o f  the view that 

Khurram, a child a  tender year can not be teller o f  true story o f  the occurrence. 

Conviction for murder charge can not be based on testimony o f  such witness.

Learned Assistant Advocate General has frankly conceded that the witness 

Khurrum was not able to give rational reply to the questions put to him by the 

Magistrate just after the incident and that subsequently at the trial after 2 years 

o f the incident, what has been deposed by him could be the outcome o f  tutoring, 

therefore, such testimony cannot be the basis o f  conviction in murder ease, when 

the said witness remained in the custody and carc of Grand mother and maternal 

uncle, which is fatal to the prosecution case.

When the prosecution case is solely testing on the evidence o f a child i.c 

Khurraum, apparently his testimony is tainted with infirmities pointed out above, 

and the version as given by him is nothing but an outcome o f  tutoring. It is unsafe 

to based conviction on such evidence particularly in murder case, when his 

witness has given a different story implicating his own father from the earliest 

version narrated by him to the prosecution witness “what happened to Mummi go 

and sec her”

*« *** **

The possibility can not be ruled out that the incident is an unwitnessed 

crime. The report implicating the appellant in the crime has been lodged with 

delay, the time consumed in deliberation and consultation. The testimony of 

Khurrum, a child witness who did not implicate the appellant at the earliest 

opportunity when he disclosed the occurrence and subsequently at the trial he 

implicated his own father after remaining in custody and care o f prosecution 

witnesses, therefore, entitled to the benefit o f doubt which was withheld by the 

trial court without support o f  sound reasons.
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From the above reasons, we have not support the conviction o f the 

appellant. The appeal w as allowed by short order dated 14.2.2003. The conviction 

and sentence were set aside and the appellant was acquitted o f the charge. As a 

consequcncc thereof, the reference was answered in negative.

Appeal allowed.

QUESTIONS:

1. What kind o f  infirmities under the law could he "attributed ” in a witness?

2. When a  child could be a  competent witness?

3. Why the testimony o f  a  child in to he accepted with (he care and caution?

b) Identification of known articles and unknown person.

Article 22. Facts necessary to explain or introduce relevant facts.— Facts 

necessary to explain or introduce a fact in issue or relevant fact, or which support 

or rebut are inference suggested by a faet-in-issue or relevant fact, or which 

establish the identity o f anything or person whose identity is relevant, or fix the 

time or place at which any fact in issue or relevant fact happened, or which show 

the relation o f  parlies by whom any such fact was transacted, arc relevant in so far 

as they are necessary for the purpose.

Facts which establish the identity o f  any person or thing whose identity is 

relevant are, by virtue o f Article 22 of Qanun-e-Shahadat, always relevant. The 

term ‘identification’ means proving that person, subject or article before the court 

is the very same that he it is alleged, charged or reputed to be. Identification is 

almost always a matter o f opinion or belief with regard to a criminal offence 

identification has a two fold object: first, to satisfy the investigating authorities, 

before sending a case for trial to court, that the person artested but not previously 

known to the witnesses was one o f  those who committed the crime, or the 

property concerncd was the subject of such crime, second, to satisfy the couil that
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ihe accused was the real offender or the article was concerned with the crime 

which is being tried.

8. Asharfi and others. Vs. The state.

AIR 1961 ALLAHABAD 153 (v 48 c 43)

B.R. JAM ES AND J.N. TAKRU, JJ.

JAMES J.:

This appeal by Asharfi and Ram Dliani against their conviction and 

sentence o f  life imprisonment each for an offencc under Sec. 396 I. P.C, has 

arisen in the following circumstances. Gaya Parsad Kurmi was a well-to-do man 

o f village Takoli, police-circle Jahanabad in the district o f  Fatchpur, He owned a 

large double-storyed house. writh court-yard in the middle and an entrance door
• L

which at night used to be chained from the inside. On the night between the 29 

January 1958, which was a moonlite. one Gaya parsad was sleeping in the upper 

storey while the other inmates o f the house slept in various rooms or verandahs on 

the ground floor.

A lantern was burning in the upper storey and another in the court-yard. 

According to the unrebulted evidence o f eye-witnesses, that night at about 11-30 

p.m a gang o f  about fourteen bandits, armed with pistols, daggers and other 

weapons, and carrying elcctric torches, raided the house. Some o f  them scaled 

over the outer wall, jumped into the inner courtyard and opened the entrance door, 

four o f  the robbers stood outside keeping guard, while the rest entered the house 

and started plundering the goods. They stripped the womenfolk o f the ornaments. 

They beat Gaya pardad’s wrifc for disclosing where her valuables were concealcd.

Some went up to the upper storey, and tortured Gaya Parsad by stabbing 

him with daggers, and indeed he was struck eight blows as a  result o f  which he
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was killed on the spot. A number o f shots were also fired, though luckily no one 

was injured with these. The criminals kept going in and out of the house. Gaya 

parsad’s son Debi Charan managed to slip out of the house with his electric torch, 

but not before a shot had been aimed at him. lie  raised an alarm, thereby 

attracting to the scene a large number o f village people. These men took their 

stand at three points close to the house and watched the progress of the dacoity. 

One o f  them, Ram Narain, flashed his own clcctric torch at the robbers. Another 

villager set lire to a large heap o f  straw lying outside the house. Confronted by the 

large crowd o f  hostile villages the miscreants bolted with their booty, which 

comprised ornaments and cloths worth about Rs.2,100/

Debi Charan lodged a  report of the occurrence that very night at 2 O’ 

clock. Sincc the dacoits were total strangers no mention o f  their names could be 

made, but the report asserted that in the various source o f  light their features had 

been marked. Some description o f them was also attempted, but was not o f any 

consequence.

Investigation by the police started without delay. They appellant Ashrfi, 

who belongs to police circle (ihatampur, sitrict Kanpur, was attested on the 3,J 

Marach 1958. He was escorted to the District Jail at Kanpur, where his test 

identification, along with that o f another suspect, was held on the 3rd April by Mr. 

Nuzhat Ali, first class Magistrate. Twenty under trials were mixed with die two 

suspects. In what to thought were distractive marks likely to affcct identification, 

the Magistrate pasted five slips o f paper on Asharfi’s face and a similar number 

on the faces o f tem men in the parade.

Ashrafi objected that he had been shown to the witnesses at the policc 

station. Out o f  the twelve witnesses called he was correctly pointed out by seven, 

viz, Debi Charan, Mata Parsad, Ram Samp, Sukh Lai, Sheo Parsad, lihullo and 

Aziz, Debi Charan having been an inmate o f  the house and the rest having seen 

the dacoits from vantage points outside it. Sukh lal made one mistake but the
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others none. The appellanbt Ram Dhani, who hails from village Sikandarpur, 

policc-circlc Chandpur in district Fatchpur, was attested on the 4lh July. 1958.

He was taken to the District jail at Fatchpur w'here on the 24,h July his test 

identification, along with that o f  three other suspects, was conducted by Mr. A. B 

Sharma, First class Magistrate. He included forty undertrials in the parade. He 

thought it necessary to conceal various marks o f Ram Dhani with eleven slips o f 

Paper, and treated ten undcrtrials similarly. Ram Dhani objcctcd both that the 

witness knew him from before and that earlier he had been shown to them by the 

police.

Out o f  the nine witnesses who appeared at the parade he was picked out by 

six, viz: Ram Adhar, Mata parsad, Ram Narain, Ram Sarup, Sheo Parsad and 

A ziz, all o f whom had stationed themselves outside the house during the 

commission o f  the crime. Sheo parsad was 75 per cent correct and the rest 100 per 

cent, correct. Both the magistrates had taken necessary precautions and prepared 

memos o f the proceedings in Form 34 (Part DC, NO. 65) prescribed by the High 

court General Rules (Criminal). As a result o f the test identification Shrafi and 

Ram Dhani were prosecuted. It may be noted that no stolen property or illicit 

arms were recovered from either o f them.

In view o f  the delayed artest of Ram Dhani their commitment proceedings 

took place separately. In Ihe proceedings against Ashrafi the prosecution no doubt 

taking advantage o f  C. (4) o f S. 207-A Cr. P.C examined only Debi Dharao and 

Mata Parsad from among the eye witness and both identified Asharfi as one of the 

dacoits. In the commitment proceedings against Ram Dhani the prosecution called 

only four eye witness. Viz. Debi Charan, Ram Adhar, Mata parsad and Sheo 

Parsad. The last three picked out Ram Dhani. Both men were committed for trial 

to the court o f  Session, and they were tried together along with two other men.

The prosecution led evidence to show that from the time o f artest to the 

time o f their admission into the District Jail precautions were taken to ensure that 

no outsider saw the faces o f the accused. The eye witnesses repeated their
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identification and swore that they had seen the person concerned participating in 

the dacoity, except that Dcbi Charan was not specifically questioned as to whether 

he had seen the two appellants or either o f them among the miscreants. The 

appellants did not challenge the factum o f  the crime.

Asharfi pleaded that the witnesses had identified him bccause the police 

had shown him to them at the police station, while Ram Dhani contended both 

that the witnesses knew him from before that he had been shown to them. Ahsarfi 

did not produce any evidence in defence, but Ram Dhani called one Shiv Narain 

of village Mirsapur. The trial judge, while acquitting the other two accused 

overruled the dercncc of the appellants and accepting die evidence o f 

identification as true convicted and sentenced them both.

Inasmuch as the case rests purely on evidence o f personal identification it 

may be taken at typical o f the numerous cases o f dacoity which owing to the 

worsening crime situation are being increasingly dealt with by Magistrates and 

Sessions judge o f Uttar Pradesh every year. Before us the stock objections against 

identification evidence have been raised on behalf o f  he appellants. Such evidence 

has been the subject o f  numerous decisions by various High courts, many o f  

which are in conflict with each other, and what is particularly un=fortunatc is that 

many rulings have accentuated the difficulties o f honest investigating officers and 

truthful witnesses. This type o f  evidence which peculiarly attracts the warning 

given by the Super Court of the United States in Aldridge v. United Sates, (1980) 

US 308 and quoted with approval by Desai. I. In satya Narain vs. Stqate. AIR 

1953 All 385:

"Courts ought not lo increase the difficulties by magnifying theoretical 

possibilities. It is their province to deal with matters actual and material, to 

promote order and not to hinder it by excessive theorizing or by magnifying what 

in practice is really ot important.”

The task o f  those who are called upon to deal with cases based on 

evidence o f identification has been rendered had not only by the conflict in many
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decisions but also by the facts that they are often loosely worded and that relevant 

mattes are found scattered over numerous law Reports and hence are not handy. 

Accordingly we propose to take advantage o f  the instant case by examining the 

theory and practice o f  identification evidence in an attempt to ascertain principles 

which might help to make die appropriate law and procedure more uniform and 

thereby serve as a definite guide to the Bar and the subordinate courts in this 

State. We think this judgment will be more useful i f  we divide it into suitably 

captioned sections.

THEORY OK IDENTIFICATION EVIDENCE;

Facts which establish the identity of any person or thing whose identity is 

relevant are, by virtue o f S. 9 o f the Evidence Act. always relevant. The term 

‘identification* means proving that person, subject or article before the court is the 

very same that he it is alleged chargcd or reputed to lie. Identification is almost 

always a matter of opinion or belief with regard to a criminal offencc 

identification has a two fold object: first, to satisfy the investigating authorities, 

before sending a  case for trial to court, that the person artcstcd but not previously 

known to the witnesses was one o f those who committed the crime, or the 

property concerned was the subject o f  such crime, second, to satisfy the court that 

the accused was the real offender or the articlc was concerned with the crime 

which is being tried.

But it is obvious that i f  before the court a witness pointed to a  stranger and 

stated that he was the offender, or pointed to an article and affirmed that it was his 

property which had been stolen, there would be no guarantee o f the truth o f  his 

assertion. Consequently in order to have some assurance o f the truth a test 

identification is held that is to say, the witness at an earlier stage is confronted 

with the alleged offender not standing alone but missed with a number o f innocent 

persons o f the same age-group and o f  similar build and features; or the suspectcd 

stolen article is missed with a  number o f other articles which resemble iu That is 

to say, it is to give credence to the evidence o f a  witness who does not know the
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accused from before, or who has not seen the article subsequent to the 

commission o f the offence, that attest identification is held, since, without it the 

evidence o f  the witness concemcd would have little value.

O f course, the substantive evidence i.e evidence on which along the court 

can base its order o f  conviction or acquittal is that given by the witness before the 

court. But the value o f  his deposition there o f  having identified the accused in the 

act o f the crime, or identified the article, is o f little consequence; before the court 

can accept such identification as sufficient to establish the identity o f  the accused 

or articlc it is very neeessaiy that there he reliable corroborative evidence, and the 

corroborative evidence which the court is entitled to accept in such cases is that o f 

a test identification conducted with due precautions—i f  no proceedings for 

identification have been held, the witness’ reliability has not been put to a test. In 

short, a test identification is designed to furnish evidence to corroborate the 

evidence which the witness concemcd tenders before the Court.

Here wc should like to add that there is one basic difference between the 

identification o f any accused person and that o f property: whereas in the case of 

the former the identification of one stranger by another, in the case o f the latter it 

is invariably by the owner or by those who had been familiar with it prior to the 

crime, for example, stolen property— an owner may no be able to given a 

meticulously accurate description o f  his property nevertheless common 

experience shows that the seldom has difficulty in picking it out from a number of 

similar articles, so that identification o f property by the owner or his associates an 

always approached with a  greater degree o f confidence.

WHO C AN HOI J ) A TEST IDNEITIFICAITON;

This depends on what is the true nature o f a test identification. On this 

point the was conflict between the view o f several High courts, but this conflict 

has been resolved by the Supreme court in the case o f  AIR 1955 SC 104 (Supra), 

wherein their Lordships have observed;
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li t  is clear that the proccss o f  identification by the identifying witnesses 

involves the statement by the identify ing witnesses that the particular properties 

identified were the subject-matter of the offence or the persons identified were 

concerned in the offence. This statement may be express or implied. The identifier 

may point out by his finger or touch the property or the person identified, may 

either nod his head or give his assent in answer to a question addressed to him in 

that behalf or may make signs or gestures which arc tantamount to saying that the 

particular property identified was the subject matter o f  the offence or the person 

identified was concerned in the offence. All these statements express or implied, 

including the signs or gestures, would amount identifier to another person.”

And they proceed to point out that the communication thereof by the 

identifier to the person holding the proceedings is tantamount to a statement made 

by the identifier to that person. The note or memo o f  the proceedings prepared by 

the person in question is therefore a record o f  the statement o f the identifying 

witnesses. But sincc there is no legal bar to any person rerceording the statement 

o f another (provided the statement has been voluntarily made) any person can 

conduct a  test identification. This is the theory underlying the judgment in AIR 

1955 SC 104 (Supra) wherein, other conditions being satisfied, identification 

proceedings by panch witnesses— Witnesses who are all ordinary citizens—were 

given the seal o f  approval.

It is the universal practice to have identification proceedings conductcd by 

Magistrates. This practice is based on sound reason. Magistrates are more 

conversant with the procedure to be followed to ensure their proper conduct; they 

can he more relied upon; they are less amenable to extraneous influences; they are 

more easily available, they can act with great authority over the police and the jail 

staff who have to arrange for the parade. Experience too is invaluable, and 

accordingly we find that the. U.P Government in para 496 o f  the Manual o f 

Government Orders. 1954 have laid down that identification proceedings should 

be conducted by experienced Magistrates and that they should attend at least six 

identification parades for instructional purposes before they can hold one unaided.
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LEGAL EFFECT OF IDENTIFICATIQ.N MEMO:

Wc have already seen that a test identification furnishes evidence to 

corroborate the evidence which the witness tenders before the court, and that the 

identification memo is nothing more than a record o f  the statement which the 

witness has expressly or impliedly made before the person who conducted die 

identification. Determination of the legal effect o f  the memo should therefore 

present little difficulty. The persons who can conceivably holds identification 

proceedings are (a) the police, (b) ordinary citizens, and (c) Magistrates. The laws 

applicable to these categories o f  persons are different; hence we proceed to deal 

with their cases separately.

In theory there is no objection to a  test identification being held by the 

police. But in such an event the express or implied statement made by the 

identifier before them would lie a statement which would immediately be hit by S. 

162 Cr.P.C where under it can be used only for the purpose o f  contradicting him 

under Sec. 145 of the Evidence Act and can not at all be used for corroborating 

him. Consequently a test identification held by the police nullifies the object o f 

using the identification for corroborating the testimony given by the identifier 

before the court. It is for this reason diat such proceedings should never be held 

by the police.

As to ordinary citizens, there is no legal objection to their holding 

identification proceedings even though these are arranged for by the police. It is 

essential that the process o f  identification be carried out under the exclusive 

direction and supervision o f  the citizens themselves and the police should 

completely obliterate themselves from the parade before the statements made by 

the identifiers could fall outside the purview o f  S. 162 Cr.P.C. Nevertheless, on 

the practical plane, the desirability of getting test identification conducted by 

private persons is seriously open to question.

But perhaps all this is unnecessary theorizing, for in practice 

identifications in this State arc never held by the police or ordinary' citizens but
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invariably by Magistrates. Hcncc we pass on to consider the law applicable to 

Magistrates.

To sum up, any person can conduct a test identification, but Magistrate are 

preferred. His identification memo is a record o f  the statement, which the 

identified expressly or impliedly made before him. The statement is a former 

statement o f the identifier and in court is unable not only for contradicting him 

under S. 145 or 155 o f the Evidence Act but for corroborating him under Sec. 

157, except that i f  it was made before the police it would be hit by Section 162 

Cr.P.C and would therefore not be admissible for purposes o f  corroboration.

If the person holding the identification is a Magistrate o f  the first class, or 

one o f the second class specially empowered. Sec. 164 Cr.P.C applies and his 

identification memo is admissible in evidence under See. 80 o f the Evidence Act 

without proof. But i f  other Magistrates, or private persons, hold it they must be 

called in evidence to prove their memo. Where Sec. 164 Cr.P.C operates the 

proceedings are independent even of the territorial jurisdiction o f  the Magistrate 

concerned.

GENERAL PRECFADTIONS REGARDING IDENTIFICATION 

PROCEEDINGS:

The mechanics o f  identification proceedings are well known and do not 

require to be repeated. In order to ensure that the proceedings are properly 

conducted and arc entirely above suspicion the U.P Government have issued 

elaborate instructions as to how they should be held. These instructions will be 

ground given in Appendix 20 to the U.P. Manua o f Government Orders, 1954 

wherein Sec. A deals with accused persons and Sec. B with property.

These instructions are mostly based on decisions o f the High Court, and 

are admirable. Further, this court in its General Rules (Criminal) has prescribed 

Forms in which gthe memorandum o f the identification proceedings should be 

kept. Form NO:34 (Chapter VIII. rule 64) being the Form NO. 37 for property. At 

the bottom these Forms enumerate the appropriate precautions that arc essential.
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These precautions should invariably be adopted and the memorandum 

prepared on the appropriate. Form, each column ol' the Form being faithfully 

filled up. The legal importance of these memoranda has already been discussed. 

Here we should like to emphasis that these elaborate rules o f conduct o f  test 

identifications o f  suspects and property are o f mere mechanical devices but are 

calculated to guarantee against innocent persons or wrong property being pointed 

out, and accordingly it is imperative that they be scrupulously followed both in 

letter and in spirit.

MIXING OF SUSPETS AND INNOCENT PERSONS:

Sec. A o f Appendix 20 of the U.P Manual o f Government Orders recites 

that where the number o f  suspects is one or two, the number o f other undetrials in 

the parade may generally be in the proportion o f nine or ten per suspect, that 

where the number is larger they may be mixed in the proportion o f  not less then 

five under trials per suspect, but that carc should be uiken to avoid unnecessarily 

long parades and that this maybe done by dividing up the suspccts into two or 

three batches for identification.

It is a matter o f regret that this rule is followed by Magistrates more in its 

beach than in its observance— Witness the parade o f  the parade o f  he appellant 

Ram Dhani which consisted o f no less than forty four persons whereas in the 

dacoity he was allegedly seen among fourteen dacoits only, often the parade is 

much larger. What happens then is that even the most honest witness, confused by 

the length o f  the parade become liable to make mistake. Yet it is on the basis of 

his mistakes that his vcracity it is on the basis o f his mistakes that his veracity is 

invariably judged. Large and unwieldy parades manifestly offer a serious 

handicap to a honest witness.

This defect was brought to the fore by Desai J. in AIR 1953 (supra) in 

which he stressed that the practice of lining up several suspects together for 

identification was fundamentally wrong and was the root o f  all trouble that arises 

in the mater o f  judging the identification results, and he further pointed out that
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the rules o f  practice evolved by courts o f evaluating the evidence of witnesses 

who pick out some right persons and some wrong ones arc rules not based on 

reason or any principle o f mathematics. We whole-heartedly endorse the 

following view which his lordship expressed in the aforesaid judgment:

“The proper way to hold identification proceedings is to put up each 

suspect separately for identification mixed with as large a number o f innocent 

men as possible, in any case not less than nine or ten. As each witness comes up 

for identification it will be seen whether he identifies the suspect or n o t He will 

either identify him , in which case there will arise no question o f mistake (because 

there will be no mistake) or he will not identify him, in which case even i f  he 

makes a mistake in picking out an innocent man it will be immaterial because he 

will not have identified the suspcct, and even if  he gives evidence against him in 

court it would not be believed”

When several suspects are required to be identified, and they are pul up for 

identification separately, care should be taken to see that the innocent persons 

mixed up are changed with every change o f suspect, for otherwise the benefit of 

holding separate identification proceedings would vanish.

We repeat that every test identification suspects should we held with only 

suspcct mixed up with nine or ten innocent persons, the innocent persons being 

changed every time a fresh suspect is put up lor identification.

We have stated earlier that at his identification parade the suspect should 

be mixed with persons o f  the same age-group and similar build present little 

difficulty.

OTHKR RELEVANT FACTORS:

O f course the ideal test identification would be one held under conditions 

identical with those o f  the crime under enquiry, but such a notion bears no 

relation to be actualities o f  life, for the crime can never be adequately re-enacted. 

Neveithesless steps can be taken to encourage conditions approaching those o f the
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crirac. Now dacoity or robbery or an act o f  violence is essentially a crime 

involving movement and activity, whereas at a  test identificaitone very person in 

the parade stands like a  statue and his identification done in that position.

It is possible for an honest witness to be unable to identify a suspect 

standing still but to lie able to do so when he is walking or running. Consequently, 

if  such a request is made it would be perfectly admissible for the Magistrate to 

direct the persons in the parade to walk or run. Similarly, i f  the witness wants the 

people in the parade to stand in a particular way, or wear their caps at a certain 

angle, or turbans in a certain manner, this should be directed.

Beards or clean-shaven faces furnish frequent cause for trouble, for 

sometimes in order to avoid recognition a bearded criminal after committing the 

crime gets himself shaved, or vice versa. It is notoriously difficult to rccognizc 

bearded man who has got himself shaved, or a elean-shaven man who has grown 

a beard. If therefore the Magistrate comes to entertain good cause for the belief 

that the suspect has indulged in such a stick, it is open to him to defer the 

identification of the clean-shaven suspect until he has gorwn a beared o f  the 

appropriate size, or to get the bearded suspect shaved. No violation o f Art 20(3) of 

the C onstitution occurs if  the Magistrate does so.

CONDITIONS NMKCKSSAKY FOR ACCEPTABLE IDKN TIH CAH  ON 

K V I D K N C K :

The court is bound to follow die rule that evidence as to the identification 

o f  an accuscd person must be such as to exclude with reasonable certainly the 

possibility o f  an innocent person being identified. In the very recent case o f State 

o f  Madhya Pradesh vs. Manka 1960 MPC 216, a division Bench o f  the Madhya 

Pradesh High court, after examining some Indian Hnglish and American rulings, 

held:

'T h e  evidence of identity must be thoroughly scrutinized, giving benefit 

o f  all doubt to the accused; but if  after a thorough scrutiny there appears to be 

nothing on the record to suspect the testimony o f the identification witnesses, the
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Court ought not to fed  shy o f basing a conviction on such evidence alone, 

because o f the bare possibility that there could be honest though mistaken 

identification.”

With great respect wc agree with their lordships. I he following twelve 

questions are apt to arise and must be answered by the court to its satisfaction 

before it can accept the evidence:-

(1) Did the identifier know the accused from before?

(2) Did he see him between the crime and the test identification?

(3) W as there unnecessary delay in the holding o f  the test?

(4) Did the Magistrate take sufficient precautions to ensure that the test was a 

fair one?

(5) What was the state o f the prevailing light?

(6) What was the condition o f  the cyc-sight o f  the identifier?

(7) What w-as the state o f his mind?

(8) What opportunity did he have o f seeing the offenders?

(9) What were the errors committal by him?

(10) Was there anything outstanding in the features or conduct o f  the accused 

which impressed him?

(11) How did the identifier fare at other test identifications held in respect o f 

the same offence?

(12) Was the quantum o f identification evidence sufficient?

We procecd to discuss these questions and seriatim but before wre do so 

we should like to utter the warning that no hard and fast rules can be laid down 

and that each case must be dealt with on its own merits., for rules cannot be so 

w'orded as to include every conceivable ease— it is sufficient that they apply to 

those things which most frequently happen.

1) 11)  THE IDENTIFIER KNOW I IIK ACC1JSF.K1) FROM BEFORE?

For reasons which arc obvious the identification o f  an accused who is 

already know to the identifier is futile, hence the court must address itself to the
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question: is there reasonable ground lor the belief (hat the witness knew the 

accased form before? If the accused happens to belong to his own village, 

identification is useless and his name mast be expected to be mentioned in the 

first information report or shortly afterwards.

If he resides in a  place situate within a radius o f two miles o f the 

habitation o f  the witness, it is safe to assume that he was already known. I f  the 

distance is between two and seven or eight miles (he presumption, rebuttable no 

doubt, is that he was a stranger. In such eases the usual pleas are that the witness 

and the accused visited the same bazaar or that now and again they passed 

through each other’s villages or that they had relatives in a  certain village whom 

they customarily visited.

In considering such pleas it should constantly be borne in mind that unless 

a specific incident has occurred in which the one has come to (he notice o f the 

other, it can not be said that they knew each other, for it is universal experience 

(hat a casual glance at passerby hardly ever leave an impression on the mind. If 

the accusal hails from a distant place it can be unhesitatingly assumed that he was 

a total stranger.

DID HE SEEN HIM BETWEEN THK CRIME ANI) IIIK TEST 

I DEVNFIC ATION?

It is due duty o f  the prosecution to show that from the time o f the arrest of 

an accused person to the time of his admission into the jail precautions were taken 

to ensure that he was not seen by any outsider. Once evidence has been led to 

show this, the burden shifts on the accused to show otherwise. It is invariably 

assumed at the Bar that in such matters the police do not play fair but instead 

show the accused to the witness before his identification, either by detaining him 

for a number o f days and then formally arresting him or by calling the witness to 

the police station after the arrest and showing him before he is sent off to the jail.
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WAS THF.RE UNNECESSARY DELAY IN THE HOLDING OF TlIK 

TEST?

Since human memory is apt to get dulled with the passage of time it is 

desirable both in the interest o f  the honest witness and o f the suspect himself that 

the latter be put up for identification without delay. Frequently reliance is placed 

on cases like Daryao singh v. State, AIR 1952 ALL 59 to contend that because the 

identification has been held with delay its results should be rejected out o f  hand. 

In order to properly appreciate such a contention the facts o f  Daiyao Sindh’s ease 

AIR 1952 ALL 59 require to be examined.

There the identification proceedings o f  the accused Mahendni singh were 

held fifteen months after the crime and a Division Bench o f  this court ruled that 

the value o f  the evidence is very much minimised if the proceedings are held long 

after the occurrence, and observed that human memory' is fallible and that it is 

sometimes difficult to identify a person not very well known whom one sees with 

a rather different appearance about fifteen months after the crime has occurred.

But at the same time they noted that whereas Mahcndrs Singh at the time 

of the occurrence had a  beard and long hair and had tied a  piece o f  cloth round the 

beard, at the identification he had no beard and the hair on his head was cropped. 

There were other factors in his favour besides. It was in the totality o f these 

circumstances that their Lordships decided to acquit him. We are therefore unable 

to hold that Daryaao sindh's case is authority for the proposition that the delay 

nullifies identification. With great respect we prefer the following view expressed 

by the Division Bench o f  the late Chief Court o f  Oudh Khilawan vs. Emperor, 

AIR 1928 Oudh 430:

‘T h e  only arguments put forward upon this point has been that it stands to 

reason that no man can identify after four or five years a man whom he had only 

seen once. We do not acccpt the argument. It is based on pure assumption and 

contradicted by the fact of the identification itself. Men differ very largely in their 

powers o f observation. One man will remember a face for a very long period
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though he hum only seen its possessor once, and for very short time. Other man 

who arc unobservant may not be able to identify." persons whom they had u good 

opportunity o f identifying even a short time afterwards. 'Ilie power to identify 

varies according to he power o f  observation and the observation may be based 

upon small minute which a witness can not describe him self or explain. It has no 

ncccssary connection with education or mental attainments.”

Accordingly the test is not that the identification parade was held after a 

long period but whether the power o f  observation o f the witness was adequate. 

Were delay along to be made the test, a premium would manifestly be placed on 

absconding, and all that would be ncccssary for criminal for evading justicc 

would be a promptly abscond and to appear only after the lapse o f a long period 

o f time. We refuse to believe that this could be the intention o f the law. At the 

same time we must stress that whenever a test identification is discovered to have 

been held with delay, the prosecution should explain it, and that the absence o f  a 

reasonable explanation will detract from the value o f the test. The police can 

seldom be blamed for arresting a suspected criminal with delay, but once his 

arrest has been effected there can be not excuse for failure to hold his 

identification with two or three weeks.

DID TI1K MAGISTRATE TAKE Sl.TKICIKNT PRECAUTIONS TO 

ENSURE THAT THE TEST WAS A FAIR ONE?

We have already dealt with the various precautions the Magistrate should 

take. There is no presumption that the necessary precautions were taken, and it is 

always for the prosecution to prove that they were. As already shown, where the 

test identification has been held by a first class Magistrate or a  specially 

empowered second class magistrate the identification memo is evidence o f every

thing that it contains, and his appearance in the witness-box is not necessary 

unless it is required to explain ambiguities or omissions there from. In the case 

others, they must be called as Witnesses.
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WIIAT WAS THK STATK OFTHK PREVAILING LIGHT?

In the case o f  every' offence committed during the hours o f darkness the 

prevailing light is a matter o f crucial importance. In such eases the stock argument 

is that owing to inadequate light the witnesses could not sec the faces of the 

culprits. The arguments frequently finds favour with Courts, and we have seen it 

held that merely bccausc no source o f  light was mentioned in the first information 

report the crime was committed in darkness so that its perpetrators could not be 

seen. Difficulties would be alleviated if  those who have to deal with such 

arguments kept certain basic facts in mind.

To begin with, a crime like dacoity by its very nature cannot be committed 

in pitch darkness for the criminals (being strangers) have to find their way about, 

have to discover the whereabouts o f  goods, have to sort out those articles which 

they intend to appropriate, and have to uike precautions to guard against counter

attacks by the villages. All this makes the presence o f adequate source o f  light 

imperative. Then, rising standards of living have enabled villagers to replace their 

old-fashioned divas with kerosene lamps and also to provide themselves with 

electric torches. Again increasing lawlessness in the country side has obliged 

villagc-dwcllcrs, specially those in more affluent circumstances, to keep lights 

burning at night, as ever}' town-dweller can see for himself while motoring at 

night.

Such lights are not kept burning, as has been argued before us, to enable 

criminals to be identified, but to keep them away. The existence o f  the sources o f 

light must mentioned must therefore it be taken as normal these days. Moonlight 

too cannot be ignored, and the court should always consult the calendar in order 

to determine the state o f the moon at the time o f  the offence. Dacoits invariable 

arm themselves with electric torches both for enabling them to see their way and 

to facilities their work o f  plunder. It is perfectly true that a dacoit flashes his torch 

into the face o f a  witness, the latter will get dazzled and lor some moments will 

not be able to sec anything.
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But inevitably a torch has to be flashed in various directions, so that 

frequently some o f the dacoits themselves come in the way o f  its beam and must 

therefore be seen by some o f  the witnesses. As to the flashing o f  a  torch inside the 

room, more especially the small rooms which characterise village houses the light 

diffused by the walls in bright enough for the offenders’ features lo be marked— 

as any one can satisfy him self by a simple experiment. Also, when village people 

rush to the scene o f the crime those who own electric torches invariable bring 

them, and further for the purpose o f scaring off the bandits, some villager sets 

alight a convenient heap o f straw, thereby illuminating the entire area.

Thus no sccne o f dacoity can be without sources o f  light sufficient to 

enable the witness to see the faces o f  miscreants. We should o f course not be 

understood to be laying down that there is presumption o f the existence o f such 

source o f light— that has always to be proved by the prosecution; but what we do 

wish to emphasis is that if  evidence with regard to them is led it is prima facie 

believable. As to burning straw, perhaps its strongest proof is a patch o f ash found 

by the police when they visit the scene o f the occurrence. With regard to the 

recital in the first information report, any omission from it o f  a normally existing 

source o f  light (as explained above) should never be deemed to be a fatal dcfecL

>V»IAT WAS THE COP1TION OF THE EYF.- SIGH OF THE 

IDENTIFIER?

Before the court can rely on the evidence o f  an identifier it must satisfy 

itself as lo the condition of his cye-sight. There is no difficulty at all if  it is found 

to be normal i f  discovered to be dim, his claim to have marketed the features of 

the suspcct become doubtful if  at the time o f the crimes he saw the suspcct from a 

distance, he must not be short- sighted; if he saw him from close quarters. He 

must not be long- sighted; i f  he saw him at nighi he must not be colour- blind. 

Luckily, with the exception o f  night- blindness these are matters which if  

occasion arises the trail court can verify for itself by testing the witness in the 

courl-room. cataract is a wide -  spread ailment among elderly people in the 

countryside and must be guarded against though what the court should consider is
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not the state o f  the cataract at the time the witness appears in the witness-box hut 

at the time o f the crime for cataract usually gets aggravated with passage o f  time.

WHAT WAS THE STATK OF HIS MIND?

This subject lies more within the province o f  the psychologist then the 

court, hence in a  criminal trail under stress cannot be laid on it. Nevertheless some 

observation on our part may not be out o f placed. It cannot be disputed that calm 

minds view a thing better than emotionally-stirred persons, for excitement o r fear 

or terror may subvert the mind. Yet a witness’s mind may all the time be riveted 

on the object or the incident that impresses his mind and thus a close detachment 

may follow in his observing connected matters even though these happen 

simultaneously. We think that witnesses who stand at convenient places outside 

the house o f the victim o f a dacoity and watch the progress o f the crime do the 

whole view it with a detachment sufficient to lend assurance to their 

identifications.

With regard to the victims themselves it would broadly speaking be true 

that the features o f  their tormentors would get photographed in their minds—we 

arc unable to conceive o f  a  man who has been tortured or a lady who has been 

stripped o f her jewellery forgetting the faces. O f the persons who perpetrated such 

atrocities. All the same, since relevant date will hardly be available, in the case o f 

cach witness the court will have to judge for itself whether or not his state o f  mind 

wras such as to give credence to his identification, and this judgment will have to 

be based on personal observations in the court-roora.

WHAT OPPORTUNITY DID HE HAVK OF SEEING THE OFFENDERS?

We have never acceded to the argument sometimes raised that as soon as a 

gang of dacoits raids a house the rest o f  the villagers scuttle inside their houses or 

hide in their fields until the coast is clear. Our villages are not so chicken-heartcd. 

Had this not been so we would never have found them boldly lacing bandits with 

primitive weapons, suffering and inflicting causalities and sometimes capturing 

dacoits— See the facts in Tahsildar Sindh vs. State, AIR 1958 ALL 255. Villagers
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assemble in groups near Ihe house o f  the victim as a measure o f  self-protection 

and for offering resistance whenever possible, and for this watch the miscreants 

carefully.

Consequently it is inevitable for many o f them to see the criminals. Now, 

the identification o f  a  miscreant by a witness depends on the opportunity the latter 

has to seeing his face and marking his features. This in turn depends on when; the 

witness was posted, what the distance was form which saw the accused and what 

amount o f  time was available for doing so. These arc matters the court is bound to 

enquire into. The place where the witness stationed himself mast be one from 

where he could, whenever he wished, obtain an unobstructed view o f the scene of 

die crime. In this behalf the intimates o f the house are always at an advantage, and 

so are those villagers who participate in an encounter with the dacoits, for in both 

events the parties come face to face.

The distance o f the wiuiess must be short enough for features to be 

marked in the available light. With regard to the time element, it is patent that the 

longer the time available for the witness to see the face o f the miscreant, the 

greater are the chances o f  the face being impressed upon his mind. An inmate of 

the house or a witness who watches the crime from a  vantage point outside is able 

to see the criminals for a  considerable space o f  time and is accordingly in a far 

more favourable position to see their faces than one who merely views them 

fleeing with their booty. And the over-riding consideration in all cases is the state 

o f the prevailing light.

Here we might refer to another objection which is often advanced, 

namely, that the dacoits were putting on dhatas -  pieces o f cloth tied round the 

lace -  hence the witnesses could not see their faces. We are prepared to consede 

that where the dacoits are well-known to the village people, they may wear dhatas

-  support is lent to this view by the case of Ram Shankcr Singh v. State o f  U. P. 

AIR 1956 SC 441. But we arc confident that this does not happen in the vast 

majority o f  cases, for there the dacoits hope to avoid detection by the fact o f being 

total strangers. The simple reason for this is that dacoity is essentially a crime
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requiring physical activity and agility and a dhata i f  used would corac off within 

very short lime -  anyone apprehensive on this point may try playing a vigorous 

game o f  hockey or tennis with a dhata on and test for him self how long it remains 

effective.

** *** **

WAS THERE ANYTHING OUTSTANDING IN THE FEATURES OR 
CONDUCT OF THE ACCUSED WHICH IMPRESSED HIM

As pointed out in Lachman vs. State 1958 ALL LJ 718 i f  among die 

criminals there were persons with outstanding features or peculiarities which were 

noticeable to the witnesses who saw them, the witnesses should be able to 

mention them. This would lend assurance to their identification. The same applies 

to any special conduct o f any o f  the miscreants which came to the notice o f the 

witnesses, for this enables dieir mind to retain a clearer picture o f  the persons 

concerned. The witnesses should also be able to state what weapons the man they 

identified was armed with or what particular part he played in the dacoity.

HOW Dll) THE IDENTIFIER FARE AT OTHER TEST 
IDENTIFICATIONS HELD IN RESPEC T OF THHE SAME OFFENCE?

**  * *

The correct law is that normally the result o f  identification proceedings in 

which a particular accuscd is pul up must alone be taken into consideration in 

deciding the value o f  identification of a particular witness with respect to that 

accused; other lest identifications, provided they were held within a short period 

o f  the lest under consideration, can be taken into account solely forjudging the 

memory and power o f observation of the witness concerned.

WAS THE QUANTUM OF IDENTIFICATION EVIDENCE SUFFICIENT?

Before the court holds an accused guilty it must make certain that chance 

has not been responsible for his identification. I f  a  suspect is mixed with nine 

innocent persons and is identified by a witness, the mathematical probability o f
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the witness picking him out by chance is one in ten. Hence only one identification 

can not eliminate the possibility o f  the pointing out being purely through chance, 

and lor this reason is insufficient to establish the charge. If the same suspcct is 

identified by two witnesses, the probability o f  his being pointed out by chance is 

one in a hundred.

The possibility o f  chance playing a part in his identification is therefore 

slight, and. other conditions being satisfied, two good identifications should be 

enough to establish his guilt beyond reasonable doubt. If three witnesses identify 

the same suspect, the probability o f  this being done by chance becomes one in one 

thousand. In such a case it can safely be assumed that his identification was 

perfectly genuine. Needless to say, if the identification is by even more than three 

witnesses, the court can not have the slenderest doubt about his being the culprit,

WITNESS UNABLETO GIVE REASONS FOR IDENTIFICATION:

Sometimes defence counsel ask a witness the reasons why he identified a 

particular accused or article, and when he fails to do so argue that his 

identification can not be trusted. In reply wc may cite In re Govinda Reddy. AIR 

1958 Mys 150 wherein it lias been held that many a witness would not be able to 

formulate his reasons for the identification o f a person or thing since it is based 

upon general untranslatable impressions on the mind and that it would be fatuous 

to discredit such identification on the ground that reasons were not being 

formulated for them.

N ON-IDENTIFICATION BY O TH ER  W ITNESSES:

It has been suggested that since in the jail parade the appellant Asharfi was 

identified by only seven out o f  twelve witnesses and Ram Dhani by only six out 

o f  nine, in judging their guilt w'e should counter-balance the identifiers by those 

who failed to identify them. The decision in Sunder v. State, AIR 1957 All 809. 

with which we are in respectful agreement, shows the argument to be ill- 

conceived. Therein their Lordships stated that it can not be said that the number of 

witnesses who failed to identify an accused should be set-off against those who
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identified him so that if  an accused was identified by two but not by two other he 

should be deemed to have been identified by none; and they emphasized that a 

witness should be judged on the strength o f what he himself has seen and not on 

the inability o f  somebody else to see it.

WITNESS NOT AB1.E TO IDENTIFY AN ACCUSED IN THE SESSIONS 
COl.KT:

It sometimes happens that owing to the delay in holding (he sessions trial 

a witness is unable to identify an accused whom he had pointed out at the jail 

parade, the lapse o f  time having resulted in the vision o f  the witness being 

affected or the appearance o f  die accuscd having undergone a change. In such an 

event are we to understand that the value o f  his identification in the jail parade is 

nil? The question came up lor consideration before a Division Bench o f this court 

in Abdul Wahab v. Emperor. AIR 1925 All 223. Their Lordships observed:

‘i f  the witness at the trial is no longer able to recognize the accuscd, there 

arc two ways in which his previous statement ran be rendered admissible. The 

statement made during committed proceedings may be brought on record under 

Scction 288 Cr.P.C. The other method is to elicit from the witness at the trial a 

statement that he identified certain persons at the jail and that the persons whom 

he had seen taking part in the dacoity. If the witness is prepared to swear this, then 

it is open to the court under section 9 o f the Evidence Act to establish by other 

evidence the identify o f  the accuscd whom the witness identified at the jail. For 

this purpose the best evidence will be that o f the Magistrate who conducted the 

identification, and his evidence will be strictly relevant under the provisions o f  the 

Evidence Act”. We respectfully concur and wc hold that the jail identification by 

the witness has a  positive value, though we agree that the value is reduced by the 

fact of his non-identification at the trial. Standing by itself the jail identification 

can not form the basis o f  a conviction, but it can lie used for augmenting the force 

o f  other evidence.
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IDENTIFICATION AT TIIK INSTANCE OF THE ACCUSED:
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Ii sometime happens that witness claim to know an accuscd person, but he 

contends that they donot know him and applies to the court for the holding o f his 

test identification to chcck the veracity o f the witness, the point came up before 

P.L.Bhargava, J.in slate v. Ghulam Mohiuddin AIR 1951 AI.L475 the learned 

judge held that the court could not order ihe holding o f an identification parade 

because there was no provision in the Cr.P.C. authorizing it to do so , but he 

observed that it could in its direction satisfy itself by asking the accused to stand 

among other person present in court and then call upon ihe witness to identify 

him.

But in the later case o f Iajja Ram v. state AIR1955 ALL 671, a division 

bench o f  this court went further and held that although the accused has no right to 

claim identification if the prosecution turns down his request for identification 

they run the risk o f  the vcracily o f the eye-witness being challenged on that 

ground and that the prosecution would be exposing the claim o f such witness o f  

the criticism lhat the test identification was shirked because the witness would not 

have been able to stand the test. It therefore appears to us that if the court 

reasonably come to the conclusion that there may be force in what the accused 

contend it should direct ihe holding o f a regular test identification in order that the 

witness veracity may be tested. We have no doubt that the court has ample power 

under section 540 Cr.P.C.to secure evidence.

PRESENCE OF COUNSEL AT TEST IDENTIFICATIONS:

Since justice must not only he done but must be seen to be done, the 

accused must be afforded reasonable opportunity not only to safeguard his interest 

but to satisfy himself that the proceedings arc conducted fairly and honestly.

1 lence if he requests for the presence o f  his counsel at the test identification his 

request should never be turned down though o f  course the counsel is not entitled
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to take any part in the actual holding o f the test. Similarly the prosecutions too 

have a right to be represented by counsel if  they wish to do so.

TEST IDENTIFICATION OF AN ACCUSED ON BAIL.

As pointed out earlier there should be reasonable certainty that the aeeuscd 

w'as not seen by the witness at any time between his arrested and his identification 

parade. Sometimes an accused prior to his proceedings succeeds in securing bail 

on giving the undertakings that he would take precaution to keep himself 

concealed from the prosecution witness and that he would not raise the plea that 

they had seen him before the identification parade. Such an undertaking as 

pointed out by Roy. J. in ganga singh v. state AIR 1956 ALL 122, never acts as an 

estoppel and hence is worthless.

In order to escape punishment a criminal may set himself released on 

such an undertaking and then go and show him self to the witness, if  he does so he 

commits no criminal offence, whereas any identification o f him made 

subsequently becomes perfectly useless. Consequently magistrate and court of 

appeal should be careful not to enlarge arrested person on bail whose test 

identification is desired though it is their duty to see that no undue delay in 

holding it is permitted. The question o f  bail should be considered only after the 

test has been accomplished.

SENTENCE FOR DACOITY:

In om prakash v. state (AIR 1956 ALL 163) this court has given reason 

why the sentence in a case o f  dacoity should be heavy and deterrent technical 

daeoities aside, in an ordinary case o f dacoity a  sentence o f seven years rigorous 

imprisonment is necessary where firearms or other lethal weapons have been used 

it should be even heavier A Division Bench in khanzaday singh v. state (AIR 

1960 ALL 190) has held that the death sentence should be passed in a case of 

dacoity with murder where the accused i f  found to have used a gun even though it 

is not proved that he wras the criminal who caused the death.
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MERITS OF APPELLANTS CASE:

Having endeavoured to explain the law relating to evidence o f 

identification, wc turn to examine the liability o f  the two appellants. The evidence 

against both is purely o f  personal identification. In the jail seven o f  the eye

witness o f  the crime identified Asharfi and six identified Ram Dhani. At Asharfi 

parade none made any mistake except Sukh lal (who was 50 per cent correct) and 

in Ram dhani's parade none made any mistake except Shoo Prasad (who was 75 

percent correct). All the aforementioned witnesses repeated their identification 

before the trail court and stated on oath that they had seen these persons 

participating in the crime.

They also swore that the person they identified were total strangers to 

them and had not ben seen by them between the dacoity and the jail parades. In 

Asharfi commitment proceeding Debi Charan and Mata Prasad were produced 

and correctly pointed him out in Ram dhani’s commitment proceeding Debi 

Charan, Mata Prasad Ram Adhar and shoe Prasad were produced and while Debi 

Charan failed to pick him out the other three did . but since Debi Charan neither 

identified him in the jail nor in the trail court this makes no diffcrcnts the 

available source o f light were highly satisfactory and the witness had stationed 

themselves between eight and fifteen paces from gaya Prasad house. Hence their 

opportunity o f  marking the feature o f the miscreants was excellent.

Asharfi defencc is that he was shown to the witness after arrest and that he 

had a quarrel with his village chowkidcr owing to which the police have turned 

hostile to him but he has not led any evidence in support of these pleas. 

Considering that he was arrested in a village in kanpur and that his test 

identification was held in the jail there, there can be no possible question o f the 

witness ever seeing him between the crime and his test identification his 

conviction must therefore be upheld.

Ram Dhani contends both that he was known to the identifying witness 

inasmuch as he used to visit takoli (the village where this dacoity occurred) and
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after arrest he was marched through takoli and shown to the witness. We have 

never been impressed by the twin pleas that an accused was both known to the 

witness and was shown to them, for if  the former be well founded no showing o f 

him would be needed. This appellants hails from a police- circle, different from 

that within which takoli lies and his village is situate at a considerable distance 

from there. There is nothing to suggest that he had any legitimate business which 

required visits to that place.

The police-constablc who escorted him to headquarter examined on behalf 

o f the prosecution has declared that he took him there on fool along the regular 

route which nowhere passes near taloki and he explains that only if  a person were 

to travel on a  bicycle he would pass through that village a witness named Sheo 

Narain has been produced in defence he asserts that he was proceeding to another 

village and on happening to pas through talloki saw Ram Dhani under arrest and 

resident o f takoli gathered round him but apart from the fact that on his own 

showing Sheo Narain was a pure witness o f chanace, he turns out to be a relative 

o f  this appellant and therefore deeply interested in saving him. We therefore reject 

both the pleas advanced by Ram Dhani and accepting the identification evidence 

against him affirm his conviction.

Both the appellants have been awarded life sentence. The evidence does 

not disclose what actual part they played in the crime; nevertheless it is clear that 

they or their confederates killed Gaya Prasad in brutal fashion. These men also 

used firearms and if  casualties were not more numerous it was not for want of 

trying. No reduction in the sentence therefore warranted. Accordingly the appeal 

fails and is dismissed.

APPEAL DISMISSED.

QUESTIONS:

1. When identification o f  a  susj>ected person would he relevant?

2. Who may conduct (he identification lest?
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3. Illustrate the value o f  such test pointed out by the bench, held by different 

persons?

4. What precautions were to be ensured by (he investigation to make the test 

worthy o f  creadence?

5. Explain general precautions regarding identification proceedings pointed  

out in the judgment?

6. Explain the mode and manner fo r  the conduct o f  identification 

proceedings?

7. Discuss the evaluation o f  evidence o f  such proceedings?

8. Do you agree with I he sources o f  availability o f  light fo r  identifying the 

culprits pointed out in this judgment?

9. The suspect is to be not only by face  but by his inxrt play-ed by him in the 

crime, explain.
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4. COD E O F  CRI MI NAL  PRO CED U RE.

a) Search o f Placc.

Section 103: Search lo be made in presence o f witness. (1) Before 

making a search under this Chapter, the officer or other person about to make it 

shall call upon two or more respectable inhabitants o f the locality in which the 

place to be searched is situated to attend and witness the search and may issue an 

order in writing to them or any of them so to do.

(2) The search shall be made in their presence, and a  list o f  all things seized in 

the course o f  such search and o f the palaccs in which they arc respectively found 

shall prepared by such officer or other person and signed by such witnesses; but 

no person witnessing a search under this scction shall be required to ultend the 

court as a witness o f  the search unless specially summoned by it.

(3) Occupant o f  placc searched may attend. The occupant o f  the place 

searched, or some person in his behalf, shall, in every instance be permitted to 

attend during the search, and a copy o f the list prepared under this scction, signed 

by the said witness, shall be delivered to such occupant or person at his request.

(4) When any person is searched under Section 102, subsection (3), a  list of 

all tilings taken possession o f shall be prepared, and a copy thereof shall be 

delivered to such person at his request.

(5) Any person who, without reasonable causc, refuses or neglects to attend 

and witness a search under this section, when callcd upon to do so by an order in 

writing delivered or tendered to him, shall be deemed to have committed an 

offence under section 187 o f the Pakistan Penal code.

Scction 103 requires that search as envisaged in this chapter should be 

conducted in presence o f  two or more respectable inhabitants of the locality 

whose integrity can not be callcd in question. This provision has been made to 

ensure a fair dealing and a feeling o f confidence and security amongst the public 

in regard to sometimes necessary invasion of a private right regarded as almost
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sacred in the constitution o f  Pakistan. The rcspcctabilily o f a witness docs not 

connote any particular status or wealth o f that kind. Any person is entitled to 

claim respectability provided he is not disreputable in any way. Emphasis should 

be on respectability and independence. The recover}' would become unreliable if 

no public witness is associated more particularly when they were available and no 

efforts whatsoever made to mange their presence or cogent reasons have been 

given in for non-association o f such witnesses. The main aim and object o f 

Section 103 is to ensure that sacred recover}' is conducted honestly, fairly and to 

exclude any possibility o f concoction and transgression.

9. State v. Bashir and others.

PLD 1997 Supreme Court 408 

Ajamal Mian, Salcein Akhtar, Saiduzzaman Siddiqui 

and Nasir Aslam Zuhid, JJ

AJMAL MIAN, J—  This is an appeal with the leave o f  this court against of 

Sindh in Criminal Appeal No.154 o f  1993, filed by the respondent against their 

conviction under scction 399, P.P.C. by the Special Court Suppression o f 

Terrorist Activities (S.T.A.), Larkana'Sukkur Division at Shikarpur, and sentence 

o f  seven years R.l. and a fine o f Rs.5000/ awarded to each o f the respondents 

and in default o f payment o f  line, to undergo further R.l. for six months. 

Respondents Rahim Dad and Bashir had also filed appeal against their 

convictions under section 13 -d  o f  the arms ordinance, 1965 where under they 

were awarded R.l. for four years and a fine o f  Rs.5,000/= cx and in default o f 

payment o f  fine, they were to suffer further R.l. for months allowing the same by 

setting aside the above convictions sentences.
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The brief facts are that on the night between 12th and I31h September 

1991, SIP Muhammad Rafique, who was inchargc o f  C.I.A olTice, shikarpor at 9- 

30 P.M was on night patrol with Inspector Shameem Ahmed o f  C.I.A and other 

staff. They received spy information that sonic criminal were hiding in Andho 

Muqam at Rustam Road. They reached the above place at about 10- P.M, where 

they noticed some person in a forest on the northern side o f the road. It was the 

case o f  the prosecution that on seeing the aforesaid person in head lights the 

police party encircled the forest and gave warning to the persons in hiding to 

surrender. After that they were apprehended. They were in five, they disclosed 

their identity. The C.I.A party arrested the following five accused person along 

with the arms and ammunition.

i. Bashir with a  Kalashnikov with its magazine containing 20 live rounds in 

addition to that, 80 live cartridges in a bag were also found with him.

ii. Shaman with a .12 bore shot gun containing one live cartridge, besides 

that he was carrying a bag containing 10 live cartridges.

iii. Shcral with a .12 bore gun loaded with one cartridge, lie  was carrying 

seven cartridges in the right side o f  his pocket.

iv. Rahimadad with a Kalashnikov along with magazine containing 25 rounds 

o f  Kalashnikov.

v. Noor Muhammad with a gun loaded with one cartridge. He was also 

having five live cartridges in his right pocket.

All the above accused person had no licences for the arms and ammunition 

recovered from their possession. They were arrested and the arms and 

ammunition were secured under mashirnames. It was the case o f  the prosecution 

that the above arrested accused person and the arms and ammunition were taken 

to the C.I.A centre shikarpure where inspector shameem Ahmed prepared his 

report, which was sent to tiie police station new' fojdari, shikarpure there upon a 

case was registered under section 402 and 399,P.P.C and under section 13-d of 

the arms ordinance it seems that after the registration o f the above case the same 

was investigated by the inspector shameem ahmcd instead o f  the S.H.O or any 

Other authorized police ofiicer o f  the police station new fojdari shikarpure he after
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completing the investigation submitted separate challan against each o f  the 

accuscd person under scction 409 and 399 P.P.C and also separate challan for a 

case under scction 13-d o f the arms ordinance ,

** *** **

After the conclasion o f  the trail the special court, suppression of terrorist 

activities Larkana though its judgment dated 6-4-1993, convicted and sentenced 

the respondents/accused persons in the above terms they filed criminal appeal no 

154 o f 1993 in the high court o f  Sindh . which was allowed by a  division bench 

and the respondent were acquitted on all the counts. Thereupon the state filed a 

petition for leave to appeal against the aforesaid acquittal judgment o f the high 

court, which w as granted to consider the contentions noticed in the leave granting 

order dated 27-6-1994.

In support o f the above appeal Mr. Suleman Habibullah as well as Mr. Mir 

Muhammad sheikh, learned Advocatc-General, Sindh, appeared on court notice 

have candidly conceded that the high court judgment in setting aside the 

conviction under section 399, P.P.C. is not assailable and therefore, the above 

acquittal appeal is not sustainable.

However, as regard the conviction under scction 13-d o f the arms 

ordinance, originally Mr. Suleman Habibullah had conceded the factum that the 

judgment o f  the high court in this regard was also not assailable but later on the 

argued that since the recoveries o f  the arms and ammunition had been proved the 

high court was not justified in setting aside the conviction and sentence under 

scction 13-d o f the arms ordinance o f  the respondents/ accuscd Rahimdad and 

Bashir from whom Kalashnikovs were recovered along-with the aforementioned 

live cartridges.

** ***

Mr. M.M.Aqil,learned counscl for the respondent had urged as under:
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M a a ^ ^ a a a s a a w a ^ a a M a a a

ii. That in spite of the fact tliat Shameem /Mimed had received a spy 

information at 9-30 P.M. he did not make arrangement for Mashirs 

from the public of the locality elose to the placc o f the incident:

iii. That since in support o f  the case under section 13-d o f  the arms 

ordinance the recovery witness were the police personal no implicit 

reliance can be placed on their evidence:

iv. That even the Mashirnama of recovery- could not have been relied 

upon as it was a joint Mashirnama o f  recovery o f the arrest as well as 

recoveries o f  the aims and ammunition:

v.  

*# *** **

As regard the above second submission o f  Mr. M.AqiL it may be observed 

that it has been repeatedly held that the requirement o f  section 103, cr.p.c, namely 

that two members o f  the public of the locality should be Mashirs to the recovery 

is mandatory unless it is shown by the prosecution that in the circumstances o f  a 

particular cases it was not possible to have two Mashirs from the public. In this 

regard it will suffice to refer to a recent judgment of this court in the case of 

Mushtaq Ahmed v.thc state PLD1996 SC574.in the case in hand SIP Muhammad 

Rafiquc has not been able to give any cogent explanation as to why he was unable 

to secure two mashirs from the public in his cross- examination at page 48 of the 

paper book he slated that “ I received the spy information regarding the present o f

the accused-------------- I did not take the informer with me when I proceeded to

Andho Muqam. There are hotels at Rustam Chowk............... — no person from the

vicinity came at the time of arrest and recovery.” The above statement o f 

Muhammad Rafiquc In his cross- examination indicates that no efforts were made 

by him to secure two mashirs from die public. In this view o f  the matter, the 

recoveries are doubtful.
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Reverting to the third submission that since in support of the ease under 

section 13-d o f the arms ordinance the recovery witness were the police personnel 

, no implicit reliance can be placed on their evidence it may be stated that he has 

relied upon the following observation from the judgm ent o f  this court in the case 

o f  mushtaq ahmad v. die state ( supra):

That likewise there is a market distinction between a case in which the 

offence charged with is the recovery o f the articlc itself like recovery o f  an 

unlicensed Kalashnikov and a case in which the article recovered e.g. a crime 

weapon is it be used as a corroborative piece o f  evidence. In the former case if  

the witness to the recovery were police personnel though it was possible to have 

two mashirs from the locality where recovery was made their testimony in the 

absence o f  other reliable pieces of evidence would not warrant conviction where 

as in the latter case if  other pieces o f evidence on record are free from doubt the 

testimony o f the police personnel if  otherwise free any legal infirmity may be 

accepted”:

** *«*  **

Referring to the fourth submission o f Mr. Aqil that even the Mashimama 

o f  recovery could not have been relied upon as it was a joint mashimama of 

recovery o f  the arrest as well as recoveries o f the arms and ammunition, it may be 

stated that siinpliciter the fact that there is a  joint mashimam o f recoveries of 

incriminating articles may not be fatal if the same identifies each o f the recovery 

with the accused concerned with all relevant particulars but if such a joint 

mashimama is vague and cannot identify with certainty the articles recovery from 

a particular accused such a  mashimama cannot be relied upon. In the instant case 

mashimama Exh.5-A is a joint mashimama of arrest and recovery of the amis and 

ammunition. The klashnikovs were allegedly recovery from accused Rahimdad 

and Bashir with live cartridges. The Kalashnikovs did not bear any number or 

make o f distinction and therefore it is difficult to identify mark was placed by SIP 

Muhammad Rafiquc In that event the above contention would have force this
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aspect has not been dilated upon by the court below and therefore it needs no 

further discussion.

** + A* **

The up shot o f the above discussion is that the above appeal is dismissed. 

These arc the reason o f  short order o f  even date passed by this court.

(S d .)

AJMAL MIAN, J.

SALKGM AKHTAR, J -------- I agree with the judgment o f  my learned brother

Ajmal Mian, J. However by way o f clarification, 1 would like to add my note, 

which is in respect o f  judgment cited in it, namely, Mushtaq Ahmed v. state 

(PLD 1996 SC574) In which while reviewing the judgment pronounced on section 

103, CR.P.C. Rcfcrcnce has been made to a judgment authored by me reported as 

Mirza shall v. state 1992 SCMR1475. Only para.15 o f  this judgment has been 

quoted and I have observed that this portion is quoted during argument 

completely out o f  context.

Before this I had observed as follows:

“ It has been contended that evidence o f  police officer should be accepted 

like any other prosecution witness. A police officer produced as a witness 

for the prosecution can be relied upon like other prosecution witness but as 

he is an investigating officer or attached with the investigation staff, the 

courus as a matter o f prudence and safe administration o f justice scrutinize 

the evidence o f  such witness with care and caution. Where circumstance 

permit the evidence may be accepted to prove arrest or recover}' but in 

order to make it credible and authentic the prosecution must explain the 

circumstance for noncompliance with the provision o f  scction 103 read
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with section 165, cr.p.c lays down the mode for recovery and search but as 

in certain circumstance a deviation may be made, it would be proper to 

explain ihe reason for such deviation. So far the acceptability o f the 

evidence o f  tlie policc officer is concerned the general principle is that if 

there is no animus or mala-fides, the investigation has been straight and 

honest and no substantial defect or infirmity has been pointed out in the 

evidence or brought through cross-examination the evidence o f such a 

witness though a policeman, may be accepted. However in cases of 

recovery' this principle is accepted subject to furnishing an explanation by 

the prosecution for non-compliance with section 103.”

Para. 15 quoted by my learned brother reads as follows:

“ 15. From the aforesaid judgments, it seems clear that being policcman 

or iui Investigating Officer, is no bar to the acceptance of his testimony. 

His evidence should be accepted like other prosecution witnessed and if  it 

fulfils all such conditions which are necessary for acccpting and believing 

a witness, it cannot be discarded. But where such witness proves recovery, 

normal limitations land restrictions have to be observed.

Both the paras. Are to lie read together and it has never been observed that 

where search is made by the policc officer without resorting to the provision of 

section 103, cr.p.c. The policeman or the investigating officer would be a 

competent witness, no doubt their evidence can be assessed as an ordinary witness 

but where it relates to search and seizure it will haves to be a considered whether 

provision o f  section 103, cr.p.c. have been observed. All restriction and condition 

which are precondition to the admissibility o f  search policc personnel evidence 

have been spelt out in p a ra l 1 quoted above.

Another aspect which I wish to dilate on is that in Mushtaq Ahmed case 

after summarising all the judgment referred in it . certain principle have been 

deduced and principle no.l reads as follows:
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“The section 103 relates to a search o f a placc situate in a locality and not 

to a search a  person."

With respect I am unable to agree with the proposition that scction 103 

does not apply to search o f  a person. In many o f  the judgment cither this aspect 

has not been considered or different views have been expressed. A search whether 

of a place or a  person is provided under chapter VII o f  Cr.p.c entitled “ of 

processes to compel the production o f  document and other movable properly and 

for the discovery o f  persons wrongfully confined" pari D under this chapter is 

entitled ” General provision relating to searches" scction 102 which falls under 

this heading in subsection ( 1) speak about any place liable to search is closed, 

any person residing in or being incharge o f  such place shall on demand the 

officcr or other person executing the warrant and on production o f  the warrant 

allow free ingress thereto and afford all reasonable facility for a search therein. 

However subsection (3) provide as follows:

‘•(3) Where any person in or about such placc is reasonably suspected o f 

concealing aboul his person any articlc for which search should be made, such 

person may be searched. I f  such person is a woman, the direction o f  section 52 

shall be observed.”

•  Therefore, under scction 102 even in a place a person can be 

searched. Scclion 103 provides the mode and procedure how 

search should be made. Scction 103 (3) speak o f  the occupants o f  

the place searched or some person on his behalf shall in every 

instance be permitted lo attend during the search. However, 

subsection (4) states that “when any person is searched under 

scction 102, subsection (3) a  list o f  all thing taken possession of 

shall be prepared, and a copy thereof shall be delivered to such 

person at his request”. Therefore, subsection (3) o f  section 102 and 

subsection (4) o f section 103 provide and contemplate for search of 

a person. According to subsection (4) o f  section 103, a person can
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be searched any where and therefore the applicability o f scction 

103 cannot be restricted to search o f  a place and not a person.

In Mirza Shah's ease while referring to Muhammad Shah v. State 

PLD1984 SC278 (Shariat Appellate Bench) I had observed as follows:

“It is tme that section 103 as it stand is a pari o f  chapter VII but when by 

virtue of section 165. Cr.p.c. It is applied to investigation then its applicability is 

restricted only to the extent it is capable o f being applied in the facts and 

circumstance o f  the case. Therefore, with respect it may be observed that during 

investigation, the applicability o f  section 103 is not restricted to any locality, 

house or fixed place o f  abode.51

NASIR ASLAM  ZAHID, J . -------- I agree with the judgment o f any learned

brother Ajmal Mian. J.however, I am adding this note as I would like to make 

certain observation. I agree with Ajmal Mian, j. that we arc unable to subscribe 

the said broad legal proposition and that there is no legal prohibition for a police 

officer to be a complainant if he is a witness to the commission o f an offence and 

also to be an investigating officer so long as it does not in any way prejudice the 

accused person.

The investigating officer is not a formal witness. He is a  very important 

witness not only for the prosecution but also for the accused. Reference may be 

made to a judgment o f  the Lahore high court in the case o f Ghulam Hussain v. 

state 1990 p.cr.l.j 577 in which ease official witness including the investigating 

officer were not examined by the trail court. Relying upon an earlier judgment of 

the Lahore high court in the ease o f Muhammad Sharif v. state 1972 p.cr.l.j 1259 

it was observed as follows:

"Investigating officer is not merely a formal witness. Several aspects o f 

the case which the prosecution witnesses try to conccal from the court can 

be brought out from the statement o f  the investigating officer omission to
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examine the investigating officer puts the accuscd to serious handicap in 

defending the charge."

** *** **

QUESTIONS:

1. How search o f  arrested person is 10 be made?

2. How search o f  a place is to be conducted?

3. M ien and under what circumstances the requirement o f  association o f  two 

respectable persons o f  the locality in search may be dispense with.

4. When and under what circumstances a search witnessed by police 

personnel would be admissible to prove any recovery made during such 

search.

5. Is the supply o f  a  copy o f  the search memo to the occupant o f  place 

searched/personal search in or on such place mandatory?

6. Whether Ss. 102 and 103 are independent o f  each other?
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(b) P ub lic  N u isa n ce .

The terra 'public nuisance' has been defined in S. 268 o f  Penal which 

reads as lollows:-

268. Public Nuisance.— A person is guilty o f  a public nuisance who does 

any act or is guilty o f  an illegal omission which causcs any common injury, 

danger or annoyance to the public or to the people in general who dwell or occupy 

property in the vicinity, or which must necessarily cause injury, obstruction, 

danger or annoyance to persons who may have occasion to use any public right.

A common nuisanec is not excused on the ground that it causcs some 

convenience or advantage.

"Public nuisance" or “common nuisance” is an offence against the public, 

either by doing a thing which tends to the annoyance o f the community in general 

or by neglecting to do any thing which the common good requires. It is an act 

affecting the public at large or some considerable portion o f  them; and it must 

interfere with regard which the members o f  the community might otherwise 

enjoy.

The code gives summary jurisdiction to the Magistrate to deal with matter 

which may be source o f imminent danger to life and property, or o f injury to 

health and physical comfort o f the public at large. Mere fact that another remedy 

is open does not mean that remedy under section 133 Chapter X of Criminal 

procedure code, is lost.

S. 133 Cr.P.C. Conditional order for removal for removal o f  nuisance. 

(1) Whenever a (Magistrate o f the 1st class] considers, on receiving a police report 

or other information and on taking such evidence ( if  any) as he thinks fit.

(i) that any unlawful obstruction or nuisance should be removed from

any way. river or channel which is or may be lawfully used by the public.

or from any public place, or
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(ii) tlxat the conduct o f  any trade or occupation, or the keeping o f  any 

goods or merchandise, is injurious to the health or physical conform o f the 

community, and that in consequence such trade or occupation should lie 

prohibited or regulated or such goods or merchandise should be removed 

or the keeping therefore regulated, or

(iii) that the construction o f any building, or the disposal o f any 

substance, as likely to occasion conflagration or explosion, should e 

prevented or stopped, or

(iv) that any building, tent or structure, or any tree is in such a 

condition that it is likely to fall and thereby cause injury to persons living 

or carrying on business in the neighbourhood or passing by, and that in 

consequence the removal, repair or support o f  such building, tent or 

structure, or the removal or support o f such tree, is necessary, or

(v) that any tank, well or excavation adjacent to any such way or 

public place should be fcnced in such manner as to prevent danger arising 

to the public, or

(vi) that any dangerous animal should be destroyed, confined or 

otherwise disposed of,

Such Magistrate may make a condition order requiring the person causing 

obstruction or nuisance, or carrying on such trade or occupation, or keeping any 

such goods or merchandise, or owning, possessing or controlling such building, 

tent, structure, substance, tank, well or excavation, or owning or possessing such 

animal or tree, within a time to be fixed in the order

1. To remove such obstniction or nuisance; or

2. To desist from carrying on, or to remove or regulate the keeping 

thereof in such manner as may be directed such trade or occupation, or

3. To remove such goods, or merchandise, or to regulate the keeping 

therefore in such manner as may l>e directed; or
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4. To prevent or stop the croction of. or to remove, repair or support.

such guiding, tent or structure; or

5. To remove or support such tree; or

6. To alter the disposal o f such substance; or

7. To fence such tank, well or excavation, as the case may be; or

8. To destroy, confine or dispose o f  such dangerous animal in the

manner provided in the said order;

9. Or, i f  he objects so to do.

To appear before himself or some other [Magistrate of the l sl class] at a 

time and place to be fixed by the order, and move to have the order set aside or 

modified in the manner hereinafter provided.

(2) No order duly made by a Magistrate under this section shall be 

called in question in any civil court.

Explanation. A “public place” includes also property belonging to the 

State, camping grounds and grounds left unoccupied for sanitary or recreative 

purposes.)

The proceedings are summary in nature and intended to enable Magistrate 

to summarily dealing the cases of a great cmcrgcncy or imminent danger to the 

public interest.

The Scction confers extraordinary powers which were meant to be 

exercised, where recourse to proceeding under ordinary law was not possible, due 

to the urgency o f the matter.

The first purt o f  the section deals with removal o f an obstruction or 

nuisance from a  pubic way, a river or channel which is causing obstruction to the 

public. (2) The second part o f  the scction deals with the question o f  prohibition or 

regulation o f  trades an occupations or removal o f goods or merchandise which arc 

injurious to the health or physical comfort o f the community (3) The third part of 

the section deals wnth prevention o f construction o f  building or disposal of 

substance which is likely to occasion conflagration or explosion (4) Another part
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deals with dangerous structures, the immediate repair or removal o f  which is 

ncccssary in the interest of the persons living or carrying on business in the 

neighbourhood or the passcr-by. (5) The next part o f the scction deals with 

fencing o f  wells or excavations to prevent danger arising to the public: and the (6) 

part deals with the question o f destruction of dangerous animals.

The idea behind the scction is that the danger should be such that if the 

Magistrate docs not take action and only directs the public to have recourse to the 

ordinary courts o f  law or takes action under the ordinary law in the courts 

established for the purpose, irreparable danger would be done. It is in these 

circumstances that the extraordinary powers have been given to Magistrates. I he 

Magistrates arc not cxpcctcd to use the power under S. 133 against a person who 

can easily be prosecuted under the ordinary law for starting a cinema house with 

out a liccncc.

10. M unicipal Council, R atlam  v.V ardhichand and others

AIR 1980 SUPREME COURT 1622 

V.R.KRISHNA IYER AND O.CHINNAPPA REDDY, JJ.

KRISHNA IYER,J> 'I t is procedural rules’, as this appeal proves, which 

infuse life into substantive rights, which activate them to make them effective. 

Here, before us is what looks like a pedestrian quasi-criminal litigation under 

S.133 Cr.P.C. where Ihe Ratlam Municipality-the appellant-challenges the sense 

and soundness o f the I ligh court’s affirmation o f  the trial courts order directing 

the construction o f  drainage facilities and the like, which has spiralled up to this 

court. The truth is that a few profound issues o f processual jurisprudence to great 

strategic significance to our legal system face us and we must zcro-in on them as
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they involve problems o f acccss to justicc for the people beyond the blinkered 

rules o f  ‘standing’ o f British Indian vintage. If the center o f  gravity o f justicc is to 

shift, as the preamble to the Constitution mandates, from the traditional 

individualism o f  locus standi to the community orientation o f public interest 

litigation, these issues must be considered. In that sense, the ease before use 

between the Ratlam Municipality and the citizen o f a ward, is a path-finder in the 

field o f people’s involvement in the justicing process, Sans which as I’rof. Sikes 

points out, the system may ‘crumble under the burden o f  its own insensitivity1. 

The key question we have to answer is whether by affirmative action a  court can 

compel a  statutory body to carry out its duly to the community by constructing 

sanitation facilities at great cost and on a time bound basis. At issue is the coming 

to age o f  that branch o f  public law bearing on community actions and the court’s 

power to forcc public bodies under public duties to implement specific plans in 

response to public grievances.

The circumstances of the ease arc typical and overflow the particular 

municipality and the solutions to the key questions emerging from the matrix of 

facts arc capable o f  universal application, especially in the Third world.

The Ratlam Municipal town, like many Indian urban centers, is populous 

with human and subhuman species, is punctured with affluence and indigcncc in 

contrasting co-existencc, and keeps public sanitation a low priority item, what 

with cess-pools and filth menacing public health. Ward No: 12 new road, Ratlam 

town is an areas where prosperity and poverty live as strange bedfellows. The rich 

have bungalows and toilets, the poor live on pavement and litter the street, with 

human excreta bccausc they use roadsides as latrines in the absence o f  public 

facilities. And the city fathers being too busy with other issues to bother about the 

human condition, cesspools and stinks, dirtied the placc beyond endurance which 

made the well-to-do citizens protest, but the crying demand for basic sanitation 

and public drains fell on deaf ears. Another contributory causc to the insufferable 

situation was the discharge from the Alcohol plant o f malodorous fluids into the 

public street. In this lawless localc, mosquitoes found a  stagnant stream of stench
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so hospitable to breeding and flourishing, with no municipal agent disturbing their 

stinging music at human expense. The local citizens driven by desperation, at long 

last, decided to use ihe law and call the bluff o f  the municipal body’s bovine 

indifference to its basis obligations, under S. 123 o f  the M.P Municipalities Act, 

1961. That provision cast a mandate.

Duties o f  council-(l) — , it shall be the duty o f the council to undertake 

and make reasonable and adequate provision to the following matters with the 

limits o f  the municipality, namely 

** *** **

(b) Cleansing public street, places and sew'ers, and all places , not 

being private properly, which are open to the enjoyment o f  the public whether 

such places arc vested in the council or not; removing noxious vegetation, and 

abating all public nuisance:

(c) Disposing of night soil and rubbish and preparation o f compost 

manure irom night-soil and rubbish.

And yet the municipality was oblivious to this objection towards human 

well-being and was directly guilty o f breach o f duty and public nuisance and 

active neglect

** *** **

The sub-Divisional Magistrate, Raltam, was moved to take action under S. 

133 Cr.P.C to abate the nuisance by ordering the municipality to construct drain 

pipes with flow o f water to wash the filthy and stop the stench. 'Hie Magistrate 

found the facts proved, made the direction sought and scared by the prospcct of 

prosecution under scction 188, Cr.P.C for violation o f  the order under S ./133 

Cr.P.C, the municipality rushed from court to court till, at last, years after, it 

reached this court as the last refuge of lost causcs.

** *** **



91

'ITie Magistrate, whose activist application o f  S. 133, Cr.P.C for the larger 

purpose o f  making the Ratlam municipal body do its duty and abate the nuisance 

by affirmative action has our appreciation.

** *** **

The proceedings show the justness o f  the grievances and the indifference 

of the local body:

“Both the parlies heard. 1'he court was satisfied on the fact contained in 

their application dated 12.5.1972 and granted condilional order against non

applicants Nos. 1 and 2 u/s 133 o f Cr. P. C. (Old Code). In this order all the 

nuisances were described (which were there in their main application) and Ihe 

court directed to remove all the nuisances within 15 days and if the non-applicants 

have any objection or dissatisfaction against the order then they must file it on the 

next date o f  hearing in the court".

”Thc applicant?) got examined the following witnesses in their evidence 

and alter producing following documents they elosed their evidence.

** *** **

No evidence has been produced by the non-applicants in spite o f  giving 

them so many opportunities. Both the parliers heard and I have also inspected the 

site.

** **

At the end o f it all. the Court recorded:

—........  after considering all the facts I come to this conclusion lhat the

said dirty Nallah is in between the main road o f  Ratlam city. This dirt}' Nallah 

affects the Mohalla of new Raod, Shastri Colony, Volga Talkies and it is just in 

the heart o f  the city. This is the very important road and is between the Railway 

station and the main city. In these mohallas, cultured and educated people are
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living. The Nallah which flows in between the new road and Shastri colony the 

water is not flowing rapidly and on many places there are deep pits in which the 

dirty water is accumulated. The Nallah is also not straight that is also the reason 

o f  accumulation o f  dirty water. I he Nallah is not managed properly by the non

applicants. It is unable to gush the rainy water and due to this the adjoining areas 

always suffer from over-flowing o f the water and it causcs the obstruction to the 

pedestrians.

** »<** **

It is also proved by the evidence given by the applicants that from time to 

time the Pawer Alcohol factory which is situated outside the premises of the 

Municipal council and flows its dirty and filthy water into the said Nallah, due to 

this also the obnoxious smell is spreading through out the new Road or so it is the 

bounden duty o f  the municipal Council and the Town improvement Trust to do 

the needful in this respect.

*** **

The dirty water which flows from the lavatories and urinals of the 

residential houses have no outlet and due to this reason there are many pits on the 

southern side o f  the new road and all the pits are full of dirty and stinking water. 

So it is quite necessary to construct an outlet for the dirty water in the said 

locality.

In this area many a  places have no drainage system and i f  there is any 

drain it has no proper flow and water never passes through the drain properly. 

That causes the accumulation o f water and by the time it becomes dirty and stink 

and then it produces mosquitoes there.

The Magistrate held in the end:

Thus after perusing the evidence I come to this conclusion and after 

perusing the applications submitted by the persons residing on the New Road area
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from time to time to draw the attention o f  the non-applicants to remove the 

nuisance, the non-applicants have taken no steps whatsoever to remove all these 

public nuisances.

He issued the following order which was wrongly found unjustified by the 

Sessions Court, but rightly upheld by the High Court:

Therefore, for the health and convenience o f the people residing in that 

particular area all the nuisance mast be removed and for that the following order 

is hereby passed.

The Town improvement Trust with the help o f  Municipal Council must 

prepare a permanent plan to make the proper flow in the said Nallah which is 

flowing in between Shastri colony and New Road. Both the non-applicants must 

prepare the plan within six months and they must take proper action to give it a 

concrete form.

According to para 13 o f  few places arc described which are either having 

the same drains and due to this the water stinks there; so the Municipal Council 

and the Town Improvement Trust must construct the proper drainage system and 

within their own premises where there is no drain it must be constructed 

immediately and all this work should be completed within six months.

The Municipal Council should construct drains from the jail to the bridge 

behind the southern side o f  the houses to that the water flowing from the septic 

tanks and the other water flowing outside the residential houses may !>e 

channclliscd and it may stop stinking and it should have a proper How so that die 

water may go easily towards the main Nallah. All these drains should lie 

constructed completely within six months by the municipal Council.

The places where the pits arc in existence the same should be covered with 

mud so that the water may not accumulate in diosc pits and it may not breed 

mosquitoes. The Municipal Council must complete this work within twro months.



94

A nolice under section 141 o f the Criminal Procedure Code (Old code) 

may be issued to the non-applicants Nos. 1 and 2 so that all the works may be 

cniried out within the stipulated period. Case is hereby finalized.

Now that we have a hang o f  the case we may discuss the merits, legal and 

factual. II' the factual findings are good and we do not re-evaluate them in the 

Supreme court except in exceptional cases— One wonders whether our municipal 

bodies are functional irrelevances, banes rather tiian boons and 'lawless’ by long 

neglect, not leaders of the people in local self-government. It may be a cynical 

obiter o f pervasive veracity that municipal bodies minus the people and plus the 

bureaucrats are the bathetic vogue-no better than when the British were here!

Section 133 (1) Whenever a District Magistrate o f  a Sub-Divisional 

Magistrate or any other Executive Magistrate specially empowered in this behalf 

by the State Government, on receiving the report o f  a police officer or other 

information and on taking such evidence (if any) as he thinks fit, considers —

(a) That any unlawful obstruction or nuisance should be removed from 

any public place or from any w'ay, river or channcl which is or may be lawfully 

used by the public;

«* *** **

Such Magistrate may make a conditional order requiring the person 

causing such obstruction or nuisance, or carrying on such trace or occupation, or 

keeping any such goods or merchandise, or owming, possession or controlling 

such building, tent structure, substance, tank, well or cxcavation, or owning or 

possession such animal or tree, within a time to be fixed in the ordcr-

(i) To remove such obstruction or nuisance: or

*** **

(ii) To prevent or stop the construction o f such building, or to alter the 

disposal o f such substance: or if the objects to do, to appear before himself or
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some other Executive Magistrate subordinate to him at a time and placc to be 

fixed by the order, an show cause, in the manner hereinafter provided, why the 

order should not be made absolute.

* * *** **

So the guns o f sections 133 go into action wherever there is public 

nuisance. The public power o f the Magistrate under the code is a public duty to 

the members o f  the public who arc victims o f  the nuisance, and so he shall 

exercise it when the jurisdictional facts are present as here. “All power is a tmst—  

that we are accountable for its exercise— that, from the people, and for the people, 

all springs and all must exist”. (1) Discretion becomes a duty when the 

beneficiary brings home the circumstances for its benign exercise.

IT the order is defined or ignored Scction 188 Penal Code comes into penal

play:

** *** **

The statutory setting being plain, the municipality cannot extricate itself 

from its responsibility. Its plea is not that the facts arc wrong but that the law is 

not right because the municipal funds being insufficient it can not carry out the 

duties under S. 123 o f  the Act. This 'alibi' made us issue notice to the State which 

is now represented by counsel, Shri Gambhir, before us. The plea of the 

municipality that notwithstanding the public nuisancc financial inability validity 

exonerates it from statutory liability has no juridical basis. The criminal Procedure 

codc operates against statutory bodies and other regardless o f  the cash in their 

coffers, even as human rights under Part III o f  the Constitution have to be 

respected by the State regardless o f  budgetary provision. Likewise, S. 123 o f  the 

Act has no saving clause when the municipal council is penniless. Otherwise a 

profligate statutory body or pachydermic governmental agency may legally defy 

duties under the law by urging in self-defence a  self-created bankruptcy or 

perverted expenditure budget. That cannot be.
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Section 133, Cr.P.C is categoric, although reads discretionary. Judicial 

discretion when la d s  lor its exercise arc present, has a mandatory import. 

Therefore, when the Sub-Divisional Magistrate, Ratlam, has, before him, 

infonnation and evidence, which disclose the existence o f  public nuisance and, on 

the materials placed, he considers that such unlawful obstruction or nuisance 

should be removed from any public placc which may be lawfully used by the 

public, he shall act. Thus, his judicial power shall, passing through the procedural 

barrel, fire upon the obstruction or nuisance, triggered by the jurisdictional Tacts. 

That magistrate's responsibility under S. 133 Cr.P.C is to order removal of such 

nuisanc within a time to be fixed in the order. This is public duty implicit in the 

public power to be exercised on behalf o f  the public and pursuant to a pubic 

proceedings. Failure to comply with the direction will be visited with a 

punishment contemplated by S. 188 penal code. Therefore, the Municipal 

commissioner or other executive authority bound by the order under S. 133, 

Cr.P.C shall obey the direction because disobedience, if  it causes obstruction or 

annoyance or injury to any persons lawfully pursuing their employment, shall lie 

punished with simple imprisonment or fine as prescribed in the Scction. The 

offence is aggravated if the disobedience tends to cause danger to human health or 

safety. The imperative tone o f s. 133 Cr.P.C read with the punitive temper o f S. 

188 Penal code makes the prohibitory act a mandatory duty.

The new asocial justice orientation imparted to them by the Constitution 

makes it a remedial weapon oT versatile use. Social justice is due to the people 

and therefore, the people must be able to trigger o ff the jurisdiction vested for 

their benefit in any public functionary like a Magistrate Under S. 133 Cr.P.C.

** *«* **

Public nuisance, because of pollutants being discharge by big factories to 

the detriment o f  the poorer sections, is a challenge to the social justice component 

o f  the rule o f  law. Likewise, the grievous failure o f  local authorities to provide the 

basic amenity o f  public conveniences drives the miserable slum-dwrellers to ease 

in the streets, on the sly for a time, and openly thereafter, because under Nature’s
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pressure, bashful ness becomes a luxury and dignily u difficult art. A responsible 

municipal council constituted for the precise purpose o f  preserving public health 

and providing better facilities cannot run away from its principal duty by pleading 

financial inability. Decency and dignity arc non-ncgotiable facets o f  human rights 

and arc a first charge on local self-governing bodies. Similarly, providing 

drainage systems— not pompous and attractive, but in working condition and 

sufficient to meet the needs o f  the people— cannot be evaded i f  the municipality is 

to justify its existence. A bare study o f  the statutory provisions makes this 

position clear.

hi this view, the Magistrate’s approach appears to be impeccable although 

in places he seems to have been influenced by the fact that “cultured and educated 

people” live in this area and “ New Road, Ratlam is a very important road and so 

many prosperous and educated persons are living on this road'. In India 'one man 

one power’ is the democracy o f remedies and rich or poor the law will call to 

order where people’s rights are violated. What should also have been emphasized 

was the neglect o f  the Malaria Department o f  the State o f  Madhya Pardesh to 

eliminate mosquitoes, especially with open drain heaps o f  dirt public exertion by 

humans for want o f lavatories and slums nearby, had crated an intolerable 

situation for habitation. An order to abate the nuisance by taking affirmative 

action on a time bounded basis is justified in the circumstances. The nature o f the 

judicial process is not purely adjudicatory nor is it functionally that o f an umpire 

only. Affirmative action to make the remedy effective is of the essence of the 

right which otherwise becomes sterile. Therefore, the court armed with the 

provisions o f the twfo Codes and justified by the obligation under S. 123 of the 

Act, must adventure into positive directions as it has done in the present case. 

Section 133 Cr,P.C authorises the prescription o f  a time limit for carrying out the 

order. The same provision spells out the power to give specific directive. We see 

no reason to disagree with the Oder o f the Magistrate.
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The High court has taken a correct view and followed the observations of 

this court in Govind Singh v. Shanti Samp (1979) 2 SCC 267 at P. 269: (AIR 

1979 SC 143) where it has been observed:

“We are o f  ihe opinion that in a matter of this nature where what is 

involved is not merely the right o f a private individual but the health, safety and 

convenience o f  the public at large, the safer course would be to accept the view of 

the learned Magistrate, who saw for him self the hazard resulting l'rom the 

working o f  the bakery.

** *** **

The High court was also right in rejecting the Additional Sessions judge’s 

recommendation to quash the Magistrate’s order on the impression that Section 

133, Cr.P.C did not provide for enforcement o f  civic rights. Wherever there is a 

public nuisance, the presence o f  S. 133, Cr.P.C must be felt and any contrary 

opinion is contrary' to the law. In short, we have no hesitation in upholding the 

High Court’s view of the law and affirmation o f the Magistrate’s order.

** *** **

We direct the Ratlam Mjnicipal council (Rl )  to lake immediate action 

within its statutory powers, to stop the effluents from the Alcohol plant flowing 

into the street. The State Government also shall take aciion to stop the pollution. 

The sub-Divisional Magistrate will also use his power under S.133 Penal code, to 

abate the nuisance so caused. Industries can not make profit at the expense of 

public health. Why has the Magistrate not pursued this aspcct?

** *** **

We are sure that the State Government will make available by way of 

loans grants sufficient financial aid to the Raltm Municipality to enable it to fulfill 

its obligations under this order. The State will realize that Art. 47 makes it a 

paramount principle o f  governance that steps arc taken for the improvement of
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public health as amongst its primary duties The municipality also will slim its 

budget on low priority items and elitist projects to use the saving on sanitation and 

public health. It is not our intention but ward which has woken up to its rights 

alone need be afforded these elementary facilities. We cxpcct all the wards to be 

benefited without litigation. The pressure o f the judicial proccss, expensive and 

dilatory, is neither necessary nor desirable if responsible bodies are responsive to 

duties. Cappelletti holds good for India when he observes:.

“Our judicial system has been aptly descricd as follows:

“Admirable though it may be, (it) is at once slow and costly. It is a 

finished product o f great beauty, but entails an immense sacrifice o f  time, money 

and talent.

This “beautiful" system is frequently a  luxury, it tends to give a high 

quality o f justicc only when, for one reason or another, parties can surmount the 

substantial barriers, which it erects to most people and to many types o f  claims.”

Why drive common people to public interest action? Where Directive 

Principles have found statutory expression in D o's and Doin’s the court will not 

sit idle by and allow municipal government to become a statutory mockery. The 

law will relentlessly be enforced and the plea o f  poor finance will be poor alibi 

when people in misery cry tor justicc. The dynamics o f  the judicial proccss has a 

new ‘enforcement' dimension not merely through some o f the provisions o f the 

Criminal Procedure Code (as here), but also through activated tort consciousness. 

The officers in charge and even the elected representative wall have to face the 

penalty o f the law if  what the Constitution and follow-up legislation direct them 

to do are defied or denied wrongfully. The wagers o f  violation is punishment, 

corporate and personal.

We dismiss this petition subject to the earlier mentioned modification.
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QUESTIONS:

1. What are pre conditions for the exercise o f  jurisdiction by Magistrate 

under section 133 o f  the Criminal Procedure Code?

2. Has the section 133 by specifying the nature o f  Public nuisance restricted 

its scope?

3. How you will explain the nature arul scope o f  jurisdiction under this 

section.

4. Judicial discretion when facts fo r  its exercise are present, has a 

mandatory import, explain?

5. Will you explain "public duty implicit in the public pow er to be exercised 

on beha lf o f  public and pursuant to a jntblic proceeding.

6. Do you  agree that imperative tone o f  S. 133 Cr.P. C  read with (he punitive 

temper o f  section 188 PPC make the prohibitory act a mandatory duty?

7. Wherever (here is a public nuisance (he presence o f  section 133 Cr.P.C  

must be fe ll  and any contrary opinion is contrary to the law, explain?

8. The nature o f  the judicial process is not purely adjudicatory nor is it 

functionally (hat o f  an umpire only. Affirmative action to make the remedy 

effective is the essence o f  (he right which otherwise becomes sterile, 

discuss.

9. What are your comments on (he following:

(a) "The system o f  administration justice may crumble under the burden o f  its 

own insensitivity.

(b) "Judicial system admirable (hough it may be, it is at one slow and costly. 

It is a finished product o f  great beauty, but entail an immense sacrifice o f  

lime, money and latent.


