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Objectives of the Seminar

▪ Increase Participants’ Knowledge 

about Mediation Concept, Process, 

How and Why it Works

▪ Explain Framework, Phases and for 
Conducting Mediations 

MCTP



Dispute

Dispute occurs when two or more people

compete over limited resources  and

actual or perceived incompatible goals





Dispute Resolution Processes

Litigation

▪ Litigation is the most recognized form of dispute resolution in the 
world but an expensive and time-consuming way to resolve 
disputes

Arbitration

▪ Arbitration has been introduced to overcome problems 
encountered in litigation. Unfortunately it has become very 
similar to litigation

mediation

▪ Mediation / mediation is the most commonly used ADR process

▪ The terms ADR and mediation are now used interchangeable

Conciliation

Conciliation traditionally includes a solution being recommended 
by the neutral



Dispute Resolution Processes- Negotiation

▪ Negotiation is the best, cheapest, economical and most 
satisfactory way of resolving disputes..its an everyday 
activity of a human being

▪ Negotiation is a basic means of getting what you want from 
others. 

▪ It is a back-and-forth communication designed to reach an 
agreement based on what you want without giving in.

▪ Normally ends up in failure due to incompatible goals of 
the parties and their posturing over positions or interests.



When the Parties negotiate 

➢When the parties can identify and agree on what issues are in 

dispute

➢ Their interests, goals and needs are not entirely incompatible



• Each side takes most extreme position on demands or offers

• “Discussions” take place where parties haggle, threaten, bully, cry, or 

lie in an effort to extract movement or agreement from the other side

• Concessions are exchanged

• Distrust between parties or advisers

• Poor negotiating skills

• Lack of realistic risk assessment

• Heightened emotion block communication. 

• Settlement depends on the balance of power



Dispute Resolution Processes- Litigation

▪ Litigation is the most recognized form of dispute resolution 
in the world 

▪ An expensive and time-consuming way to resolve disputes

▪ a judge makes final decisions for the parties unless they 
amicably settle the dispute during trial.

▪ Litigation is an ongoing process, and just because a trial 
ends does not mean litigation does.

▪ Litigation is a process that can be quick and to the point 
or can persist for years



Dispute Resolution Processes- Arbitration

▪ Arbitration was devised to overcome some of the problems
encountered in litigation, and is often regarded as part of
the term ADR

▪ Arbitration has been introduced to overcome cost and delay
problem encountered in litigation

▪ Unfortunately it has become very similar to litigation- in fact
more expensive and more time consuming

▪ Arbitration is suitable when a dispute involves complex
issues, extensive documentation and large numbers of
witnesses.



Dispute Resolution Landscape
Process Negotiation Mediation Litigation Arbitration

Entry to the Process Voluntary Usually voluntary Nonvoluntary 
By agreement, normally through 

contract

Enforcement
If agreement, can be 

enforceable as 
contract

If agreement, can 
be enforceable as 

contract and court 
order

Binding subject to appeal
Binding subject to appeal

Role of third party
No third-party 

neutral involved

Third-party neutral  
approved by both 
parties to assist 

with negotiations

Imposed decision 
Imposed decision by neutral(s) 

agreed by parties 

Formality Informal Informal Formal Formal

Information

Freedom to choose 
how and when to 
present evidence, 

arguments and 
interest; often 

focused on past

Freedom to choose 
if, how and when to 

present 
information, 

arguments and 
interests; focused 
mainly on future

Opportunity for each 
party to present evidence 
and arguments; focused 

on past events

Opportunity for each party to 
present evidence and arguments; 

focused on past events

Type of outcome
Outcome sought: 

mutually acceptable 
agreement

Outcome sought: 
mutually 

acceptable 
agreement

Imposed decision 
supported by reasoned 

opinion
Imposed decision supported by 

reasoned opinion

Confidentiality Private Private Public Private 

Involvement of 
parties

Often conducted by 
representatives, and 
parties not present

Parties present and 
free to be fully 
engaged in the 

process

Parties’ lawyers  attend,
Parties may attend, but 
participate in process 

only as witness

Parties may attend, but 
participate in process only as 

witness



Two recognized core strategies for negotiation

◆Positional bargaining

◆Principled negotiation



Positional negotiation Interest-based negotiation

Focus on rights, demands, claims, 

also called ‘positions’.

Focus on interests, theirs and ours –

legal / commercial / personal

Develop position before negotiation 

and express position early.

Delay taking positions until interests 

are understood

Open with extreme positions and 

make small concessions.

Explore interests; generate a range of 

options before agreeing the options 

that meet both parties’ interests and 

needs.

Manipulate, withhold and even distort 

information.

Share information and ideas

Apply objective criteria

Aggressive tactics- threats, 

ultimatums, use of power. 
Co-operative behaviour

Personalise, outcome driven often at 

the expenses of relationships.

Separate people from the problem, 

focusing on the problem

Claiming value-distributive bargaining.
Creating value – integrative 

bargaining



Concept of mediation

▪ Mediation is a flexible, confidential, non-binding, private dispute 
resolution process in which a neutral person helps the parties try to 
reach a settlement

▪ It is an age old tradition

▪ The structured and systematic way was introduced some 40 years ago in 
US in a drive to find an alternate to address huge backlog of cases and 
lengthy court procedures

▪ Is it successful?  Yes, 98% cases go for mediation in US and 70% are 
successful. 



Main Pillars of Mediation Process

▪ Confidentiality 

▪ Ownership by the parties

▪ Neutrality and impartiality

▪ Respect, empathy and genuineness



Role of the Mediator 
The Mediator;

 wins the trust of all parties

 facilitates communication

 focuses on the problem

 overcomes emotional blockages

 helps each party to understand the other party’s case

 probes each party’s case in private for interests and needs

 helps parties assess their own weaknesses realistically

 suggests new avenues to explore, including helping parties to create 
value

 helps parties to overcome deadlock

 explores settlement proposals in depth

 obtains approval for settlement proposals

 assesses realistically the chances of settlement.



Overview of mediation Process

▪ Flexible framework of joint and private meetings

▪ Conducted confidentially and is without prejudice

▪ Parties are in ultimate control of the decision to settle 

▪ The mediator is a neutral person and is trained with skills 

▪ He assists parties in working towards a negotiated agreement

▪ Restores fractures communication 

▪ Gives the parties a chance to decide for themselves



Mediation Framework - Five Phases



 Making contact with the parties

 Documentation

 Logistics and practicalities



Mediator’s Checklist:-

 Checks who will be attending and their authority to 
settle

 Explains the process, builds rapport and confidence

 Helps the parties to prepare (e.g. agree length of 
opening; presentations and who starts; informal or 
formal names)

 Explain key principles of Mediation Process 



 Confidentiality 

 Voluntariness 

 Self-determination (parties drive the solutions) 

 Impartiality 

 “Without prejudice” 

 Non-binding (until settlement agreement reached)  

 Emphasize the element of privacy and confidentiality



Phase 2

 Mediator opening

 Parties opening

 Stimulating dialogue towards setting an agenda

OPENING



Phase 3

 Developing rapport and understanding 
interests

 Exchanging information between parties

 Identifying a broad foundation for bargaining

EXPLORATION



Positions and Interests
POSITIONS
•Claims
•Demands
•Solutions
•Rights

INTERESTS
•Needs
•Fears
•Concerns
•Personal &
Commercial Drivers
•Information not known to 
others

Common
Interests



Interests and Areas to Explore

Personal Legal

Money

Past – Present – Future

Facts – Feelings – Identity

The 
Dispute



Phase 4

 Shaping the outline settlement

 Framing and conveying offers

 Breaking through any deadlock

BARGAINING



Facilitating and Making 
Offers



Zones of Offers

$10,000 $100,000$0



Facilitating the Making of Offers

 Confidential and off the Record

 Risk Analysis before Presenting the Offer

 Reality Testing

 An offer is more than money

 Somebody needs to make first move

 First bid may set tone



 Finalize detailed terms

 Parties signing settlement agreement

 Agreeing any follow-up and ending well

Phase 5
Handbook page 31

CONCLUDING



 What needs to go into an agreement?

 How does the agreement get drafted?

 What if it doesn’t settle?

Concluding and Keeping the Mediation 
‘Live’



ACTIVE LISTENING



Active Listening 

http://images.google.ca/imgres?imgurl=http://trustedadvisor.com/public/Image/listening%20ear.gif&imgrefurl=http://trustedadvisor.com/trustmatters/252/The-Point-of-Listening-Is-Not-What-You-Hear--but-the-Hearing-Itself&h=345&w=325&sz=3&hl=en&start=10&tbnid=CpflesXKp6KMhM:&tbnh=120&tbnw=113&prev=/images?q=listening+&gbv=2&hl=en&safe=active


Active Listening 

Activity - I just don't know what to do about my brother
 Level 1. 
Almost ignoring
 Level 2.
Pretending to listen 
 Level 3.
Selective Listening (really !!! ohh that reminds me …)
 Level 4.
Attentive Listening ( but I told you ………. giving advice….)
 Level 5.
Emphatic Listening

Zip your mouth and open your heart 
( to be understood is the deepest hunger of all human beings; 

every body has a unique life and a unique story )





Reflecting

 Putting into words the impact of a situation on 
the other, including emotions by playing back 
to that person the words they have just used.

 Achieved by simple phrases such as:

 You are saying that you are angry…

 It seems that you are worried…

 You are feeling … about …

▪ Or sometimes by a question

 So you are frightened that …

 Have I got this right, you’re feeling…



Paraphrasing

 Stating in a few of your own words the content 
of what someone has just said

 Examples:

• So what you’re saying is…

• What happened was…

• You are telling me that…

Deliver it slightly tentatively, so that party has 
opportunity to correct you – thereby getting more 
leverage.



Reframing 

Examples: 

 Party: I want $50,000. 

 Mediator: So money is important to you?

 Party: He’s a liar and cheat?

 Mediator: So you feel misled and its hard for you to 
trust him?

 Party: I assess that I have a 75% chance of winning.

 Mediator: So you have a 25% chance of losing?



Summarizing

Draws together the main threads of what a 
person said. Useful to clarify a lengthy or 
elaborate explanation. Should draw on a party’s 
own words and be recognizable to the party as an 
accurate account.



EFFECTIVE QUESTIONING



Types of Questions

 Open Q’s:

o Tell me more

o Who, Where, What, Why, When, How, Help me 
understand.

 Closed Q’s:

o Yes/No Questions

o Quick Information

 Hypothetical Q’s:
o What if

o Reality testing 



Questions to Avoid
 Leading
 Example: But isn’t it true that Khursheed

owns the apartment? 

 Multiple Questions

 Example: So you want Farooq to vacate the 
apartment in four weeks? How much are you 
selling the apartment for? Do you have a buyer?


